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CASES 
OVERRULED, DOUBTED, QUALIFIED, &c. 
BY THE SUPREME COURT OF PENNSYLVANIA, 
BY J. F. JOMNSTON. 


[The following cases, it is believed, include all that have been overruled, &c., by 
name, in the Supreme Court of Pennsylvania; although it is very probable that in 
some instances, cases are overruled, &c., in effect, by later decisions; yet when 
the Supreme Court has not expressly said so, I have not presumed as such to 
publish them. 

For all the cases in the collection overruled, corrected, &c., by courts of equity in 
England or elsewhere, I am indebted to Eowaxpb D. Incrauam Esq., from whose 
collection of cases, I was kindly permitted to select such as were most im- 
portant. 

It may not be unnecessary to observe, that reliance should not be placed on the 
accuracy of the abstracts here given; they are intended only to furnish a speedy 
reference to the cases themselves, and for this purpose alone they have been 


published.—J. F. J.] 


ABELL v. SUTTER, 3 Esp. 108. Questioned, 5 Whart. 539. 
ABNEY v. MILLER, 2 Atk. 593, 

Lord Thurlow said, the distinction in that case would not do; 11 
Ves, jr. 393. Certain words also are probably incorrect. See 16 
Ves, jr. 199. 

ABRAHAM y. PLESTORO, 3 Wend. 535. 

Recognised in Wilbank and Renwick v. Hunt, 23 Wend. 65, 87. 
Denied in 2 Watts & Serg, 132, and in 5 Watts & Serg. 20. 
ABRAHAM v. TWIGG, Cro. Eliz. 478. 

That in a devise the words—of the body—are necessary to make an 

VOL. V.— Nos, vill. & Ix. 29 
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estate tail. This is contradicted by the whole current of authorities, 
and see S. C. correctly reported in Moore 424. Per Yeates J., 3 Binn. 
336. 
ACKER v. WHITE, 25 Wend. 614. 

Commented on and explained, 6 Hill (N. Y.) Rep. 558. 


AGARD v. KING, Cro. Eliz. 775. 
S. P. as Bellasye v. Burbridge, infra. 


ALDERMAN vy. FRENCH, 1 Pick. 1. Questioned 6 Whart. 434. 


ALKINS v. BARWICK, 1 Stra. 165; Forts 353; 10 Mod. 431. 

Commented on, 2 East 120-2-3. 

ALLAM v. HUBER, Stra. 1270; 1 W. Dik. 22. 

Part supplied, 5 M. & S. 20. 

ALLEN v. YORK. Sce The King v. Death, infra. 
ANDERSON’S EXEC. v. LONG, 10S. & R. 62. 

It has been decided that where issue has been joined on the plea of 
payment, with leave, &c., the jury cannot find any sum due from the 
plaintiff to the defendant. 

Denied in 17 8. & R. 355-6. 

ANDERSON vy. LEVAN, 1 Watts & Serg. 334. 

The principle of it is said by Gibson C. J. to have been doubted by 
Story J. in United States o. Lyman, 1 Mason 505, 

ANDREW vy. KOPPENHAAFFER, 3 8. & R. 255. 

Corrected 3 Penn. Rep. 67. 

ANDREWS v. MOBRAY, 1 Wils. Ch. Rep. 71. 

Very well reported, but see 8 Price 164. 

ANON. 2 Atk. 14; Green rv. Poole, 5 Bro. P. C. 504. 

Seems to be the case referred to, Beam. El. Eq. Pl. 155, n. 1. 
ANON. 3 Atk. 219, semble overruled, 1 Meriv. 303. 


ANON. Bunb. 294. 
Overruled 2 Ves. & Beam. 333-4, et seq. 


ANON. 2 Chan. Cas. 19. 
Questioned 1 S. & R. 52, 447; 3 Penn. R. 451; 5 Watts 397. 


ANON. Gilb. Eng. Rep. 15. 
Quere, if not overruled, see 1 Whart. 507. 
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ANON, 2 Madd. 263. 
Overruled, semble 1 S. & Swanst. 469. 


ANON. Mosely 268. Overruled 17 Ves. jr. 353. 
ANON. 2 Roll. Rep. 124. 

That a legacy bequeathed to a feme covert, to be paid eighteen 
months after the death of the devisor; during the eighteen months 
the wile died—administration granted to the daughter, Montague 
J.: The legacy did not belong to the daughter, the husband had an 
interest in it before the time of payment accrued, and could have re- 
leased it before it was payable. 

Denied per Kennedy J., 4 Rawle 183. 

ANON. 1 Salk. 154, semble overruled, 2 Ves. & Beam, 281-2. 
ANON. 3 Salk. 84. 
Mr. Evans’ note not correct, Coote Morg. 395. 


ANON. 1 Vent. 335, reported incorrectly, 3d Phill. Rep. 578. 


ANON. 1 Ventr. 268. 

Overruled 1 Hen. Blk. 104, Forr. Exch. Rep. 100. 
APPLETON v. BOYD, 7 Mass. Rep. 131, 

“T confess | am unable to see any established rule of evidence upon 
which it can be supported.” Per Kennedy J., 3 Rawle 451. 
ARCAMBALL v. WISEMAN, 3 Dall. 306. 

Doubted 2 Mason Rep, 120-22. 

ARCHBISHOP OF CANTERBURY v. WILLS, 1 Salk. 315. 

Seems to have been overruled in Cowp. 141. See 1 Watts 438, 
ARMIGER v. CLARK, Bunb. 111. 

As to the remedy of the vendor being exclusively at law—denied 1 
Whart. 301. 

ARNOLD v. KEMPSTEAD et ux., Ambl. Rep. 466. 

Is impugned by the case in 3 Bro. Cha. Ca, 347-51; but see 1 

Ves. jr. 520, per Yeates J.; 2 Yeates Rep. 396. 
ARRIS AND ARRIS v. STUKELY, 2 Mod. 260-3. 
2d point, that indebitatis assumpsit will lie for rent received by 


one who pretends a title, &c. &c., is not warranted by the authority 
cited from Moore 458, 1 Yeates Rep. 121, and see 10 S. & R. 220. 


ASHBY v. WHITE, 1 Bro. Parl. Ca, 49. 
Confirmed, and C. J. Holt’s opinion explained in 10 8, & R. 40. 
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ASHURST v. EYRES, 3 Atk. 341. 
Very loose report, 7 Johns. Ch. Rep. 215. 


ATHERLY ON MARR. SETTLEMENTS. 
An able and excellent treatise, 3 Johns. Ch. Rep. 491. 


ATKINS v. DAWBURY, Gilb. Eq. Rep. 83. 
Not law, 1 Russ. Ch. Rep. 22, 47. 


ATKINSON vy. HUTCHINSON, 3 P. Wms. 239. 


S. P. as in Target v. Gaunt, infra. 


ATTO. GEN. v. THE GOVERNOR AND COMPANY OF CHEL- 

SEA WATER WORKS, Fitzgibbon Rep. 195. 

Held, that where the proviso of an act of parliament was directly 
repugnant to the purview, the proviso should stand, and be a repeal of 
the purview, &c. Cited as an authority in 5 Rawle 312, but see also 
2 Watts & Serg. 36. 

ATTO. GEN. v. SHELLY, 1 Salk. 163. 
Not to be found in the Register’s Book, 11 Ves. jr. 365. 


ATTO. GEN. v. PARISH, 1 New Rep. 104. 

Not law, 7 Dowl. & Ryl. 378. 

ATTO. GEN. v. WYBURG, 1 P. Wms. 

The point there reported, it appears from the Register’s Book did 
not arise, 11 Ves, jr. 366, per sir S. Romilly. 
ATWOOD v. WELTON, 7 Conn. 75. 

That a person who does not believe in a future state of rewards and 
punishments, is not competent to testify. Contra, Cubbison », 
M’Creary, 2 Watts & Serg. 262, and held the true rule to be—“ whether 
the witness believes in the existence of a God who will punish him if 
he swears falsely.” Per Sergeant J. 

AUSTIN’S ADM. v. WHITLOCK, 1 Munf. 487. 

Doubted, 2 S. & R. 504. 

AVENALL v. CROKER, 1 M. & W. 172. 

Overruled by Taylor v. Heniker, 4 P. & D. 242. 

AZCARATE vy. FITZSIMMONS, 3 Wash. C. C. Rep, 134. 

Overruled in part, 8 Watts & Serg. 390, 

BACONS’ ABR. Vol. 5, p. 15. Incorrect, Coote Mortg. 11, note a. 
BACON’S ABR., Vol. 5, p. 76. Incorrect, Coote Mortg. 374. 
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BACON’S ABR., Vol. 5, tit. Trov. 271 (Lond. ed.) 
Not correct, 8 Taunt. 286. 


1 BAC. ABR. 369, tit. Bailment (A). 

That C. to whom the goods of A. are bailed by B., cannot deliver 
them to A. the real owner. Denied per Kennedy J.,6 Whart. 421, 
443. 


6 BAC, ABR. 589, tit. Trespass, citing Brooke, tit. Tresp. 92. 
Which says, that when one loans to another cattle to depasture his 
land, and the loaner takes them within the time, trespass vi et armis, 
will not lie, but case, denied per Rogers J., 3 Watts 259. 
BACH vy. OWEN, 5 D. &. E. 509. 
Overruled in part by Bowdell v. Parsons, 10 East 359; Laws on 
Assumpsit 244, 
BACON v. PAIGE, 1 Conn. 404. 
Denied in Okie v. Spencer, 2 Whart. 260. 
BADCOCK vy. ATKINS, Cro. Eliz. 416. 
Overruled, semble 9 Pick. Rep. 63. 
BALDWIN vy. MALO, 3 Austr. 835. 
Obscurely expressed, Bea, Co. Ch, 211. 


BALL v. DUNSTERVILLE, 4 T. R. 313. 


See Skinner v. Dayton, infra. 


BANTLEON vy. SMITH, 2 Binn. 46. 
Commented on 3 Watts & Serg. 12., and see 8 Watts & Serg. 381. 


BARCLAY v. GOOCH, 2 Esp. Rep. 591. Not law, Petersd. on Bail 23. 


BARJEAN v. WALMSLEY, 2 Stra. 1249. 
Overruled by M’Kennel! v Robinson, 3 M. & W. 434, See Brown 
on Act. at Law 508, and see 48. & R. 360. 


BARNES is I believe good authority for points of practice, though for 
little beside. Per Gibson C. J., 1 Watts 490. 


BARNES v. RACKSTER, 1 Younge & Coll. 401. 
The reasoning of the vice chancellor denied, per Kennedy J., 1 
Barr 276. 


BARROW v. PAXTON, 5 Johns. Rep. 258, is unsound 5 S. & R. 280, 


BARRY v. ROBINSON, 1 New. Rep. (4 Bos. & Pull.) 293. 
Overruled, semble by Children v. Emory, 8 Wheat. 642. 
29* 
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BATCHELOR vy. VYSE, 1 M. & Rob. 331. 
Overruled by same case, 4 M. & Scott 552. 


BATES v. DA NDY, 2 Atk. 297. 
Facts not accurately set forth in this report, 1 Rus. Ch. Rep. 20. 


BAXTER vy. THE COMMONWEALTH, 3 Penn. Rep. 259. 
Inadvertently said that the title to the soil of a street is in the cor- 
poration, &c. Per Gibson, C. J., 6 Whart. 45, 


BAYHTON v. WARD, 2 Atk. 172. Incorrectly reported, 2 Ves. 69. 


BAYLEY v. GREENLEAF, 7 Wheaton 46. 
Denied per Gibson C, J., 3 Whart. 493. 


BAYLEY v. POWELL, Prec. Ch. 92. 
Quere, as to the order about costs, says Mr. Bea. Co. Ch. 93. 


BEACH v. HOTCHKISS, 2 Conn. 425. 
That where there are more than two partners, account render will 
not lie, dissented from by Duncan J., 15 8. & R. 156. 


BEACH ET AL v. WALKER, 6 Conn. Rep. 191. 
Questioned in 13 Conn. 5, and denied in 6 N. I. Rep. 306. 


BEARCROFT v. THE HUND. OF BARNH. AND STONE, cited 
in 3 Sayre’s Rep. 235. 
That when the time of bringing a new action has expired, an 
amendment will be allowed which introduces a new cause of action, 
denied per Gibson C. J., 6S. & R. 295. See 4 Yeates 507. 


BEEKMAN v. LANSING, 3 Wend. 446. 
Commented on and explained, 6 Hill (N. Y.) Rep. 382. 


BELULASYSE v. BURBRIDGE, 1 Lutw. 213. 

That a lease for a year and so from year to year as long as both 
parties shall please is a lease for two years certain, denied per Ken- 
nedy J., 4 Rawle 128, and see Bac. Abr. Lease (L) 3, p. 626, (Bou- 
vier’s ed.) 

BELL v. CHAPLIN, 1 Hard. 321. S. P. as Dutton v. Poole, post. 
BELL v. MORRISON, 1 Peters Rep. 351. Denied, 5 Wend. 2638. 


BELL v. REED AND BEELOR, 4 Binn. 127. 
Remarks of Brackenridge J., denied in 2 Watts 118. 
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BENNETT v. MUSGRAVE, 2 Ves. sr. 51. 
Is imperfectly or badly reported, 1 Johns. Ch. Rep. 483; but is au- 
thority, ib. 


BENYON vy. COLLINS, 2 Bro. C. C. 323, 
Dicta in denied, 1 R. & 8, 356 (erroneously stated as 3d Bro.) and 
in 1 Sch. & Sef. 257. 


BERNALES, DE v. WOOD, 3 Camp. Rep. 258, 


Corrected by Brief, 8 Taunt. 55, 


BERRY v. HEARD, Palm. Rep. 8327; W. Jones 235. 
Incorrect or imperfect in Palm. ; 2 Swanst. 145, n. 


BERTIE vy. LD. CHESTERFIELD, 9 Mod. 39, 31. 
It wants that precision which is requisite, to give a correct view of 
the subject, &c. Per Rogers J., 3 Rawle 303, 


BEVERLY’S CASE, 4 Co. Rep. 123. 

That a deed, grant, &c. made by any man non compos mentis 
avoidable, but not by himself, because no man of full age shall be 
allowed to stultify himself. 

Contra, 5 Whart. 377, and cases cited, and the party himself may 
avoid his acts except those of record and contracts for necessaries and 
services rendered, by allegation and proofs of insanity. Per Gibson J. 


do. 
BIDGOOD vy. WAG, 2 W. Blk. Rep. 1236. 
Incorrect, 2 Muul. & Selw. 396, 


BINDON vy. LD. SUFFOLK, 1 P. Wms. 96. 


Is inaccurately stated, 2 Ves, jr. 638. 
BIRT v. KERSITAW, 2 East 458. Seems is denied, 9 S. & R. 237. 


BISCOE vy. CORTWRIGHT, Gilb. Ch. Rep. 121, 
Said to agree in substance with the Reg. Book; but the counsel said 
it had long been overruled, 17 Ves. jr. 91. 


BISSELL v. HALL, 11 Johns. Rep. 168. 
See Hubbell rv. Coudry, post. 


BIXWELL vy. CHRISTIE, Cowp, 395, 
The opinion of Mansfield questioned, 11 8. & R. 87-8, and 4 
Watts & Serg. 24. 
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BLACK. COM. 2 Vol. 96. 
* That a deed without any consideration is as it were of no effect,” 
is inaccurate ; Cornish on Uses, p. 63. 


2 BLACK. COM. 403. 

“If a stream of water is unoccupied, a person may erect a mill 
thereon, and detain the water, yet not so as to injure his neighbour's 
mill, for he has by the first occupancy acquired a property in the 
current.” Denied per Rogers J., 2 Watts 329, 


BLACK, COM. 

Not very high authority per Id. Eldon, Edinb. Ann. Register, vol. 
10, p. 140; Watk. Con. Intr. xvii. Good remarks upon Sampson’s 
Disc. 7. 

BLAKEWAY v. EARL OF STRAFFORD, 2 P. Wms. 373. 

Semble overruled 2 Ves. & B. 282-3. 

BLANCHARD ON STAT. LIM. 106, 

That if a debt become payable after the death of the creditor, the 
statute does not run till letters of administration are taken out. 
Doubted per Huston J., 1 Whart. 62, but see Levering y. Rittenhouse, 
4 Whart. 130, affirming the text. 


BLOIS v. HEREFORD, 2 Vern. 501. 
* Strange report” per Aston J., Amb. 693. 


BOLLINGER vy. ECKERT, 16 S. & R. 422. 
Imperfectly reported ; part only of Judge Huston’s opinion is given. 
See 2 Whart. 108. 


BOLTING v. MARTIN, 1 Camp. 318. 
Questioned per Gibson C. J., 7 Watts 124. 


BOND v. FARNIJAM, 5 Mass. Rep. 170. Approved 1 S. & R. 336-7. 


BOTHORNLEY v. LD. FAIRFAX, 1 P. Wms. 334. 


Said not to be law, 16 Ves. jr. 395. 


BOUDINOT v. BRADFORD, 2 Dallas 268, 

That the next of kin are only entitled to personal estate in the case 
of intestacy. Denied per Tilghman C. J., 3 Binn. 561. This report 
is inaccurate in more respects than one. See 1 Binn. 580-84. 


BOURNE vy. MASON, 1 Vent. 6. S. P. as Dutton v. Poole, post. 
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BOVARD ET UX. v. WALLACE, &c., 4S. & R. 499. 

I think the decision was right, but the court erred in saying that the 
same point was decided in Miller v. Miller, 3S. & R. 267. Per Tilgh- 
man C. J..13 8. & R. 329. 


BOWHEE vy. GRILLS, 1 Dick. 38. 
Not to be found, Lib. Reg., Beames Costs in Ch, 85, n. 


BOYCE y. BAILIFFE, 1 Camp. 60. 
Quere iflaw? See 3 Watts & Serg. 106. 


BRABLE v. HOLYWELL, Cro. Eliz. 250. 


Overruled by Cart v. Thoroughgood, Laws on Assumpsit 209. 


BRADHURST AND FIELD y. THE COLUMBIAN INS. CO., 9 
Johns. Rep. 9. 
Overruled in Case v. Richards and Riley; cited and approved in 
2 S. & R. 256-9. 


BRADLEY'S LESSEE v. BRADLEY, 4 Dall. 112. 
“That case is erroneously reported.” Per Yeates J., 4 Binn. 157. 


BRADYLL vy. BALL, 1 Bro, Ch. Rep, 427. 
Commented on and explained, 6 Hill (N. Y.) 558, 5 Whart. 271. 


BRANDON y. SANDS, 2 Ves. jr. 514. 
Overruled, semble 6 Sim. & Ry. 30-1. 


BRECKBILL v. TURNPIKE CO, 3 Dall. 496. 

That an implied assumpsit cannot be maintained against a corpo- 
ration, denied, and that case said not to have been fully considered, 
Per Tilghman C. J., 48. & R. 16. 


BREE v. HOLBECK, Doug. 630. 
Approved 1 8S. & R. 52. See 20 Johns. Rep. 46. 


BRENNAN v. CAMANT, Sayer 224. 

Overruled, 5 Maul. & Sel. 185; 2 Gallis. Rep. 488 ; Yelv. 67 (Met- 
calf ed.); 2 Marsh. 8389; 7 Taunt. 14; 4 Barn. & Ald. 50; 8 Taunt, 
286. ; 
BRETT v. RIGDEN, Plowd. 344. 

Dictum, that if a man devise a certain estate, in which he then has 


nothing, but afterwards purchase it, &c., it shall pass, &c. Denied 
11 Mod. 278, and per Gibson C, J., 4 Rawle 335, 
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BRISTOW y. POTTS, 11 Ves. jr. 81, n.; doubted 17 do. 203. 
BRITTON v. GRADON, 1 Lord Raym. 119, 


Dictum of Treby C. J., that a judgment against a corporation, by a 
wrong name, is void, denied, 2 Watts & Serg. 162. 


BROAD v. BROAD, 2 Cha. Ca. 161; 1 Eq. Ca. Ab, 222. 
A very imperfect note certainly, 16 Ves. 362. 


BROADHURST vy. COLUMB. INS. CO., 9 Johns. Rep. 9. 
Denied 2 8. & R. 229, in 4 Whart, 305. 


BRO., tit. Trespass, pl. 256, 329, 359. 

That if A. takes the goods of B., and afterwards C, takes them 
illegally from A., B. cannot maintain trover against C., for that by the 
first tortious taking, B.’s property was divested, &c., denied, in 6 
Whart. 425-43, 1 Sid. 431. 


BRO. Summons and Severance, pl. 8. 
That there can be no summons and severance in personal actions, 
except in the case of executors, denied, per Yeates J., 1 5. & R. 496. 


BROOKE ABR., tit. Tenant, per copy de court roll, pl. 17. 

Says that a lease for a year and so from year to year as long as both 
parties shall please, 1s a lease for years; which according to Bishop of 
Bath’s Case, 6 Co, 36, would make it at least two years, &c. 

Denied per Kennedy J., 4 Rawle 127. 


2 BROOKE 279, citing 11 Hen. 4, 23; 8. P. 6 Bac. Abr. 589, ante. 


BROOK’S ABR,, tit. “ Joined in Action,” pl. 77. 

* Trespasses against two; they may join in error, or sever at elec- 
tion:” if it is intended to say that each may prosecute his writ of error 
separately, it cannot be law, because contradicted by many beter au- 
thorities. Per Tilghman C. J., 68. & R. 321. 


BROOKS v. HUBBARD, 3 Conn. 58. See Meason v. Phillips, post. 


BROOKS v. ROGERS, 1 Hen. Blk. 640. 
Questioned if not overruled. See 7 T. R. 568-9, and 2 Whart. 
357. See Cruger v. Armstrong, post. 


BROWN’S APPEAL, 1 Dallas 311. 

Although the cases in that book, are generally correctly reported, I 
am satisfied there are some omissions as to the facts of that case. 
Per Huston J., 2 Penn. Rep. 421. 
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BROWN v. BARRY, 3 Dall. Rep. 365, S. P. Read v. Adams, post. 
BROWN y. CALDWELL, 10S. & R. 114. 


Limited and if not, dissented from. See 1 Whart. 50. 
BROWN vy. DAVIS, 3 T. R. 80. 
Buller’s opinion too loose, 8 S. & R. 356. 


BROWN y. FURRER, 48. & R. 216. 

Dictum that an action will not lie against the person of the devisee 
of land, charged with a lezacy—without a promise to pay it, denied, 
6 Watts 174, see 8 Watts & Serg. 400. 


BROWN v. JONES, 1 Atk. 191. 

Not correct, see 19 Ves, jr. 357, 363 ; corrected Coop, Cha. Ca, 210, 
19 Ves. 366, 
BROWN vy. MCULLOUGH, 2 Taylor’s N. C. Rep. 2. 

Seems can only be sustained by the statute law of that state. See 
4 Watts 282, Thoroughgood’s case post, and 4 Whart. 341. 


BROWN v. METZ, 5 Watts 164. Oppo. Smith v. Webster, 2 Watts 
478, and the latter confirmed, 9 Watts 311. 


BROWN vy. PIDGEON, 2 Camp. 594. 
Not law, semble 4 Dow. & Ry. 657; 3 B. & C. 143. 


BROWN vy. SCOTT, 1 Dallas 145. 
That the same arbitrators in distinct suits between the same parties, 
may consolidate them, denied in 3 8S. & R. 264. 


BROWN v. SUTTER, 1 Dall. 239. 

That a judgment will not be opened to let in the plea of stat. lim., 
would scarce be held so now. Per Gibson C. J., 3 Watts & Serg. 
273. 

BROWN v. THE UNION INS. CO., 12 Mass. 170. 


S. P. as Richardson v. The Marine lus, Comp., infra. 


BROWNING v. MORRIS, Cowp. 799. 

I am not sure that the position taken in the first part of this case, is 
supported either by prior or subsequent decisions. Per Huston J., 
1 Watts & Serg. 183. 


BRUCE y. BRUCE, 5 Taunt. 495, Obscurely reported, 10 Wheat. 352. 
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BRUCH v. LANTZ, 2 Rawle 392. 

Overruled 1 Watts 21; 2 Watts 60, ‘ That the principle of that 
case was without examination is plain, from the printed report of it.” 
Per Gibson C, J., 6 Watts & Serg. 119. 

BRYAN vy. HORSEMAN, 4 East 599. 

If this case had been res integra, the court would have decided 
differently, 9S. & R. 131. 

BRYAN v. LEWIS, Ry. & M. 386. 

Overruled by Hubblewhite v. M’Morine, 5 M. & W. 462. 
BUCKERIDGE y. BOLLMAN, 1 T. R. 405. 

The principle of it, dissented from in 4 Watts & Serg. 330. 
BUCKLEY y. COLES, 5 Taunt. 311. 


- 


Not very clearly reported, 2 Bingh. 76. 

BUCKWALTER vy. THE UNITED STATES, 11 S. & R. 193, 

Qualified, 5 Rawle 123. 

BUFKIN v. EDMUNDS, Cro, Eliz. 537. 

Held, (Anderson dissenting) that a previous demand of the arrears 
of a rent charge must be made, before debt could be sustained. 
Denied per Kennedy J., 3 Penns. Rep. 464. 

BULLER’S NISI PRIUS. 

“It is surprising that the acute mind of Mr. Buller did not discover 
the folly, and that he should have stated it (Snag r. Gee, 4 Co, 16) 
as the law in his nisi prius, and no otherwise to be accounted for than 
that he was a very young man, and the book intended as a convenient 
one, to carry with him on circuit for his own use, In that view it is 
a useful book.” Per Duncan J., 10 8. & R. 49-50. 

BULLER’S NISI PRIUS 68, 

Noticing Westley v. Skinner, incorrect ; semble 20 Johns. Rep. 72, 
BULL v. PALMER, 2 Lev. 165. 

Denied 3 Rawle 377, but see 3 Watts & Sergeant 70-1. 
3URCHETT vy. DURDANT, 2 Vent. 312. 

Overruled by Broughton rv. Langley, 2 Ld. Raym. 733, 

BURD v. SMITH, 4 Dallas 76. 


Is of little value as a precedent for any thing, &c., 5 Rawle 225. 


BURFORD v. LENTIIALL, 2 Atk. 551. 
Incorrect, semble Beames Costs in Ch. 8. 
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BURLTON v. HUMPHRIES. 
As reported or cited in Long v. Dennis, 4 Burr. 2052, incorrect ; 19 
Ves. 19, 6 c. Amb. 256. 


BURNET v. HOLYGROVE. 
Imperfectly reported, 1 Eq. Abr. 296; 2 Ves. 72. 


3URNET v. LYNCH, 5 B. & C. 589. 

Dicta of Best-& Bayley jr’s., opposed by Mills v. Harris, cited in 
Comyn, Lnd. & Ten, p. 272. 
BURNETT vy. KYNASTON, Pree. in Chan. 118. 

Dictum, that if a husband assign a bond of his wife for a valuable 
consideration, it will not bind her if she survives, denied, and the 


S. C. in 2 Vern. 401, has no such dictum, per Gibson C, J., 4 
Rawle 472. 


BURN’S JUSTICE 201, 202, 14th ed. (citing Dalton c. 133.) 
Denied, see Dalton’s Justice, infra. 


BURR v. VAN BUSKIRK, 3 Cowen 263. 
Commented on and explained, 6 Hill (N. Y.) Rep. 20. 


BUSTARD’S CASE as abridged in Viner. Abr. 145, pl. 5, is not 
correct, See 4 Dall. 443. 


BUTLER v. VANWYCK, 1 Hill 438. 
Commented on, 6 Hill (N. Y.) Rep. 433. 


BYNE vy. VIVIAN, 5 Ves. jr. 604. 
A fact supplied from the Reg. Book, 5 Madd. Rep. 417, n. 


CADOGAN. v. OLDIS, 1 Atk. 579. 
Corrected by Richmond v. Cadogan, cited 17 Ves. jr. 67. 


CALBRAITH v. GRACIE, 2 Marsh. 599. Doubted in 4 Binn. 462. 


CALHOUN v. DUNNING, 4 Dall. 120. 
Questioned, 1 S. & R. 209. See 15 do. 172. 


CAMERON v. WURTZ, 4 M’Cord 278. 
Dissented from 4 Watts & Serg. 315. 


CAMPBELL vy. GALBRAITH, 1 Watts 70. 

Which is not overruled in 1 Watts 121, oppo. 7 8S. & R. 303. 
Overruled 5 Watts 502, 

VOL. V.— Nos. vill. & Ix. 30 
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CAMPBELL v. KENT, 3 Penn. Rep. 72. 

That a judgment confessed by an attorney at law, on a warrant from 
the wife of an absent debtor is void as to subsequent judgment credi- 
tors, by whom it may be annulled in a collateral proceeding, overruled, 
5 Watts & Serg. 474, 8 Watts & Serg. 387. 


CAMPBELL v. STAKES, 2 Wend. 137., contra 3 Rawle 351. 
Denied 6 Watts 10. 


CAN vy. COUNTESS OF BURLINGTON, 1 P. Wms, 228. 

Said not to be law by counsel, 16 Ves jr. 395; see also 2 Ves. jr. 
163, note g. , 
CANNEL v. BUCKLE, 2 P. Wms, 242. 


As to the point of an infant binding her real estate, by a contract in 
writing, in expectation of marriage, dissented from, 5 S. & R. 312. 


CANTERBURY, ARCHB. OF v. WILLS, 1 Salk. 315. 
Overruled by Cowp. 141, 4 Penn. Rep. 438. 


CARPENTER v. GRAFF, 5 8. & R. 166. 
Dictum of the C, J., that the court might suppress depositions, &c., 
denied per Ross J., 3 Penn. Rep. 42. 


CARTARET v. PASCHALL, 3 P. Wms. 199. 
That a parol contract might be good without consideration, denied, 
per Gibson C. J., 1 Barr 450. 


CARTE v. CARTE, 1 Ath. 174; Amb, 3. 

See Abery v. Miller, ante. What Ld. Hardwicke says in that case, 
of Abery v. Miller, 2 Atk. 593, is probably incorrect, 16 Ves. jr. 
201, 

CARTER v. CAMPBELL, Gilmer’s Rep. 159. 

The principle of it, limited in 2 Watts 321-2, 


CARTER v. CARTER, 1 Vern. 259. 
Marg. note incorrect, semble 3 Moore’s Rep. 689, 701. 


CARTWRIGHT v. CARTWRIGHT, 1 Philm. Ecc. Rep. 90. 
Explained in Chambers v. The Queen’s Proctor, 2 Curties Ecc. 
Rep. 415, 


CATER v. PRICE, 1 Doug. 243. See rem. upon, 5 Mov. 495. 


CHANDLER v. LOPUS, 2 Croke 2. 
Overruled in 13 Mass. Rep. 143; and see Seixas v. Wood, post. 
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CHAPMAN v. FOTHERGILL, 2 Lev. 227. 


Questioned, Laws on Assumpsit 168, 


CHARLES ET AL. v. MARSDEN, 1 Taunt. 224, 
Has been directly overruled by lord Ellenborough in 1 Camp. 19; 
per Huston J., 7 Watts 134. 


CHIDLEY v. LEE, Prec. Cha. 228. 
Overruled by more recent cases, 18 Ves. jr. 19. 


CHILD v. MORLEY, 8 T. Rep. 610. 

So far as it decides that the action should be specia!, overruled by 
Sutton v. Tatham, 2 P. & D. 308 and 4 Scott 489. 
CHITTY. 

Is in general deemed a very correct compiler, 1 S. & R. 337, 
(alluding to Chitty on Bills.) 


CHITTY’S CRIM. LAW. 
‘« Excellent treatise,” per Gibson C, J., 5S. & R. 317. 


1 CHITTY PL. 37. 

That in case of a joint contract, if one of the parties die, his execu- 
tor, &c. is at law discharged, and the survivor alone can be sued, and 
if the executor be sued, he may either plead the survivorship in bar, or 
give it in evidence under the general issue ;—there is no case to sup- 
port the position, that such a defence is available under the general 
issue ; per Rogers J., 2 Watts 42. 


1 CHITTY PL. 509. 

“If a plea begins only as an answer to part and is in truth but an 
answer to part, the plaintiff cannot demur, but must take judgment for 
the part unanswered, as by nil dicet,” and 1 Williams Saund, 28, n. 
3, ace., denied by Spencer C. J., 20 Johns. Rep. 206, and 2 Wend. 
544. 


CHRISTMAN v. FLOYD, 9 Wend. 340. 
Commented on and explained, 6 Hill (N. ¥.) Rep. 20. 


CHURCH v. LEAVENWORTH, 4 Day 274. 

Said that verdicts are never conclusive unless they are specially 
pleaded, by Swift C. J., but denied by Rogers J.,17 S. & R. 324, and 
that rule qualified ; and see 4 Rawle 273. 


CLARIDGE v. DALTON, 4 Maul. & Sel. 226. 
The dictum of Bayley J. that ‘a party who cannot be prejudiced 
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by want of notice, shall not be entitled to receive it,” is not universally 
true, per Gibson C. J., 4 Watts & Serg. 330. 


CLARK v. HERRING, 5 Binn. 33. 

Dictum of Yeates J., that where one is bound in an obligation, and 
afterwards promises to pay the money, assumpsit will be on this “ pro- 
mise,” &c., denied, 10 S. & R. 321. 


CLARKE v. HOPPE, 3 Taunt. 46. See 3 Barn. & Cres. 224. 


CLARKSON v. HANWAY, 2 P. Wms. 203. 

That a different consideration than that expressed in the deed, could 
not be averred and proved, &c., denied per Kennedy J., by whom the 
authorities upon that subject are thoroughly reviewed in 3 Watts 156 ; 
see 7 Watts & Serg. 394. 


CLIFFORD’S CASE (Ld.), 18 Ass. (Year Book) 18. 
Denied 5 S. & R. 382. 


CLOW y. WOODS, 5 S. & R. 278. 

It certainly seemed to us in Clow v. Woods, that the inconvenience 
of removing an article contracted for in the hands of the manufacturer, 
would so account for the retention of possession for a period sufficient 
to complete the process, as to rebut the inference of fraud &c.; but on 
mature reflection J am convinced, that that ground was unnecessarily 
and improperly conceded ; per Gibson C. J., 4 Rawle 266. 


COATES v. RAILTON, 6 Barn. & Cres. 422. 
Questioned, per Rogers J., 1 Rawle 23. 


COCKERILL v. KYNASTON (as reported in 4 T. Rep. 281), denied 
in 8 Rawle 377; and see 7 T. Rep. 358. 


COCKRAN v. WELBYE, 2 Show. 79; Bull. 168; 1 Mod. 245; 2 
do. 212. 


Is not very intelligible, per Smith J., 2 Yeates 342; see 138. & R.401. 


COKE. 

Was as great a common lawyer as England ever produced, yet cer- 
tainly he was not equally profound in his knowledge of equity or of 
the law of nations. * * Yet when he says a matter has been resolved; 
1 should think he might be relied on; he was not apt to speak without 
the book, &c.; per Tilghman C. J., 10 8. & R. 128. 


COKE LITT. 171; see Sheph. Touch., infra. 














——————EE 








Cases Overruled, Doubted, Qualified, §c. 353 


COKE LITT. 175. 

A dictum of Coke that ‘the tenant by the curtesy shall have a writ 
of partition upon the stat. 32 Hen. 8, c. 32, citing Bro. tit. Partition 
41,” denied arguendo, and doubted by the court, 2 Dallas 259; and 
partition will against, but not for the tenant by curtesy, do. 


COKER v. FARWELL, 2 P. Wms. 563. 
More fully stated, 1 Swanst. 390, n. a. 


COLBORNE v. MIXSTONE, 1 Leon. 129. 
Misreported, 7 Dowl. & Ryl. 497, et seq. 


COLE vy. BISHOP OF COVENTRY, Hob. 164. 

Trespass against A. only; the plaintiff declared that the defendant 
together with B. and C, committed the trespass, his writ shall abate, 
because by his own showing, he has falsified his writ, &c., not law, 
for such nonjoinder is not matter of abatement; a fortiori, it cannot 
have that effect when disclosed in the declaration; and even if matter 
of abatement, it must be pleaded, 6 T. R. 766; 1 Saund. 291, a, 
note 4. 


COLES v. BARROW, 4 Taunt. 754. 

Is not law, semble. Quere if not, 4 B. & A, 225, 3 Barn. & Ald. 
228, et seq. 
COLLAM v. HOCKER, 1 Rawle 108. 

Quere if not overruled, 14 8. & R. 206, and by Bowman ». Bitten- 
bender, 4 Watts 290. 


COLLET v. COLLET, 2 Dall. 294. 

That the right to naturalize was not vested exclusively in the United 
States, overruled 3 Wash. C. C. Rep. 33; 2 Wheat. Rep. 269 (G. 
Ov. Cas.) 

COLLINS v. GRIFFITH, 2 P. Wms. 313. 

Overruled, semble, 1 Sim. & St. 248. 

COLLINS AND TIMBERLAKE v. THE UNION TRANS, CO., 

10 Watts 384, 

In the second sentence of the opinion of the court, the word ‘ not,” 
between “is” and * introduced,” should be introduced, &c., 1 Watts 
& Serg. 226. 

COLLOTT vy. HAIGH, 3 Campb. 362. Not law, 6 Cow. 492. 


COLMAN v. SARRELL, 1 Ves. jr. 50. 
Would seem to be overruled as to the point of ordering a deed 
30* 
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forming a cloud upon a title to be delivered up, though void at law, 17 
Ves. 112. 


COLSTON v. GARDNER, 2 Cha. C. 44. 
Imperiectly reported, 1 Ves. 182. 


COMMONWEALTH vy. BLAINE, 4 Binn. 186. 
I have never been satisfied of the propriety of that decision, per Gib- 
son C.J., 3S. & R. 161. 


COMMONWEALTH v. FISHER, 1 Penn, Rep. 462. 
Overruled in 2 Watts 191. 


COMMONWEALTH vy. FOURTEEN HOGS, 10S. & R. 393, 
As to the question of removal &c., by certiorari &c., passed sub 
silentio &c.; 2 Rawle 21. 


COMMONWEALTH v. MURPHY, 14 Mass. Rep. 387. 

That the credit of a female witness may be impeached by evidence 
of prostitution, questioned if not denied, in 3 Pick. 196; denied in 
4 Watts 331. 


COMMONWEALTH v. PHILLIPS (Mayor’s Court New York, re- 
ported by Sampson). 
That a catholic priest could not be compelled to disclose matters, 
committed to him in confession, &c., denied per Gibson C, J., 2 Penn. 
Rep. 417. 


COMMONWEALTH v. TENCH COXE, 4 Dallas 170. 
Opinion of Yeates J, 204, that actual settlement and residence, &c., 
cannot be dispensed with, &c., denied, 1 Watts 81. 


COMMONWEALTH v. WOLBERT, 6 Binn, 292. 

Dictum of Yeates J., that a surety having no remedy here, by filing 
a bill in equity to compel the creditor to sue his principal, must pay 
the money and take an assignment, &c., decided otherwise, 8S. & R. 
110; see 1 Watts 147. 


COMYN v. BOYER, Cro. Eliz. 485. 
As to an act not being void, though forbidden under a penalty, 
denied, 6 Watts 233. 


COMYN’S DIG. tit. Fait. A. 3. 
Is not correct &c., 4 Barn. & Ald. 442; is excellent authority, 1 
Maul. & S. 363. 
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CONCANEN y. LETHBRIDGE, Easter 32 Geo. 3, 2 H. Blk. 40. 

The dictum of Loughborough, that plaintiff may recover against a 
sheriff for taking insufficient sureties in a replevin bond, more than 
double the value of the goods disfrained, overruled in Evans v. Brander 
et al., 2 H. Blk. 550; see 2 Yeates 414 (note). 


CONCH vy. ASH, 5 Cowen Rep. 265. Questioned, 4 Rawle 458. 


CONWAY’S EXEC. v. ALEXANDER, 7 Cranch 218. 

That the mortgagee should have a remedy against the person of the 
mortgagor, in order to make a mortgage, denied per Kennedy avy 6 
Watts 410. 


COOK’S ERASMUS’ CASE, 28 Eliz.; contra, 6 Binn. 94 and 14 S. 
& R. 99. 

COOK vy. WISE, 3 Hen. & Munf. 483. 
That in debt for rent interest is not recoverable. It is in covenant, 


6 Binn. 159; 4 Johns. 183; but it cannot be distrained for, 6 Gill & 
Johnson 333. 


COOPER vy. CHITTY, 1 Burr. 31. Rem. upon, 8 Pick. 545, 


COOPER v. FORBES, 2 Bro. C, C. 38. 
Overruled, semble Sugd. Pow. 510, (Am. ed.) 


COOPER v. SPENCER, 1 Stra. 641. 
That a verdict does not cure the want of a similliter, denied, 11 S. 
& R. 32; Cowp. 407. 


COPE v. MARSHALL, 3 Sayer’s Rep. 235. 
See Bearcroft rv. The Hund. of Barnh. & Stone, ante. 


CORBET v. BARKER, 1 Austr. 133. Not law, semble 1 Young 15. 


CORDALL’S CASE, Cro. Eliz. 316. 
Denied, 3 Saund. Rep. 886, and in Cas. Temp. Hardw. 17. 


CORNEY v. DE COSTA, 1 Esp. 302. ‘ 
Has been overruled in Nicholson v, Gouthil, 2 H. Blk. 609 and 11 
East 114; per Tilghman C. J., 1S. & R. 336. 


COUNDELL v. JOHN, 2 Salk. 505. Overruled 5 Dowl. & Ryl. 23. 
COVENTRY v. WOODHALL, Brownl. 67; Hob. 134; 3 Via. 19: 


Apprentice (B), pl. 1. 
That the master might carry his apprentice out of the magieee pro- 
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vided he went with him, denied in 6 S. & R. 527, and the case as 
reported in Hob. recognised. 


COWELL v. WATTS, 6 East 405; see Bull v. Palmer, ante. 


COWPER v. LANGWORTH, Cro. Eliz. 608 ; Roll. 479; 6 Co. Rep. 
part 6, p. 45. 
That debt lies on a recognizance in chancery, although judgment 
has been obtained on a sci. fa. which is still in force, denied, 2 Watts 
& Serg. 223; 3 do. 36. 


CRISPE v. PERRITT, Willes Rep. 467. 
Doubted 1 Ves. & Beam. 65. 


CROKE’S REP. 


Furnish precedents for almost any opinion, 1 Wash. Rep. 64. 
CROW vy. BALLARD, 6 Ves. jr. 628. Questioned, see 3 Binn. 63. 


CROWSHEY v. MAULE, 1 Swan. 495. 
Denied per Rogers J., 1 Whart. 338, 


CRUGER vy. ARMSTRONG, 3 Johns. Cas. 5. 

That in a suit by the indorsee of a note, &c., v. the maker, the 
former may give the note in evidence and thereby recover on the 
money counts, denied per Kennedy J. in 2 Whart. 349, ace., 3 
Scott N. R. 444; 9 M. & W. 720; but see 9 N. Hamp. R., and 10 
Watts 130. 


CUFF v. PENN, 1 M. & S. 21. 
Overruled by Stead v. Dawber, 2 P. & D. 447. 


CURTIS v. BUZZARD, 15 8S. & R. 337. 

Dictum that if same person should be summoned as a witness by 
different parties, in different suits, the costs of his attendance may be 
apportioned among the parties by whom he was summoned, denied, 
and said that he may recover full costs from each party; 6 Waits 
336. 


CURTIS v. GROAT, 6 Johns. 168, 
That a judgment in trover, trespass, &c., will not change the pro- 
perty of the goods, till it is satisfied, &c., denied; 4 Rawle 287. 


CURTIS v. STRONG, 4 Day 51. 
That a person who does not believe in accountability after death, is 
not a competent witness, denied in Cubbison v. M’Creery, 2 Watts & 
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Serg. 263; and per Sergeant J., the true test of the witness’s compe- 
tency, is whether he believes in the existence of a God who will pun- 
ish him if he swears falsely. 
CURRY v. WALTER, 1 Bos. & P. 525. 

Commented on, 1 Maul. & S. 279, and not law (it seems), 3 Barn. 
& Cres. 583; 5 Dowl. & Ry. 478. 


CUTTER v. POWELL, 6 Term Rep, 320. 
Quere, if by the maritime law, the contract in that case was not divi- 
sible, Brook v. Bym, 2 Story U. 8. C. C. Rep. 526. 


DALTON’S JUSTICE, C. 133. 

Where it is said that upon a traverse, costs and damages are 
awarded, citing the year book, 14 Hen. 8, 16, denied, and the year 
book has been searched and does not support the citation, &c.; per 
Tilghman C. J., 1S. & R. 485. 

DALTON, SHERIFF. 


That the return of a writ by sheriff without his name being indorsed 
on it, is void, &c., denied, 2 Whart. 219-20, 


DANFORTH vy. SCHOHARIE, 12 Johns. Rep. 227. 

The question whether assumpsit would have lain in that case, was 
not made by the counsel, and therefore it seems, was not passed on by 
the court, per Kennedy J., 7 Watts 104. 


DAVENPORT vy. OLDIS, 1 Atk. 579. Doubted, 2 East 41. 


DAVID vy. ELLICE, 5 B. & C. 196. 
Overruled in 2 C. & M. 626; 2 M. & W. 484, and by cases cited 
in Brown on Actions at Law 139. 


DAVIES v. WELD, 1 Vern. 181; 1 Eq. Ca. Ab. 386. 

Doubted, 16 Ves, jr. 302. 
DAVIS v. BARR, 9S. & R. 137. 

Some dicta in this case denied, per Huston J., 17 S. & R. 291, and 
see 1 Penn. Rep. 260. 
DAVY v. MILFORD, 15 East 559. 

Directly overruled by Biays v. The Chesapeake Ins. Co., 7 Cranch 
415, acc.; 9 S. & R. 122. 


DAWSON v. CLARKE, 15 Ves. jr. 409. 
The ground of that judgment not satisfactory, per Id. Eldon, 18 
Ves. 253. 


Sp inne SB 2G Sah ee an a 
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DEACH v. BAMPTON, 4 Ves. jr. 700. 
Overruled, 3 Meriv. 673 ; Roper Bar. & Fem. 87, vol. 1. 


DEAN v. PEEL, 4 East 19. 

This decision has been justly repudiated, per Gibson C, J., 2 Watts 
476, 
DE BERNALES v. WOOD, 3 Camp. Rep. 258. 

Corrected from the brief, 8 Taunt. 55. 


DE BORDT vy. ATKINSON, 2 FH. Blk. 336. 
Has been overruled in Nicholson rv. Gouthit, 2 H. Blk. 609, and 11 
East 114, per Tilghman C, J., 1S. & R. 336. 


DECOUCH v. SAVETIER, 3 Johns. 190. 
Is overruled by Kane v. Bloodgood, 7 Johns. Cha. Rep. 90; see 
1 Watts 514. 


DEHUFF v. TURBETT’S EXR., 3 Yeates 158. 
Seems to be inaccurately reported in part, see 8 S. & R. 115-16. 


DELVER v. HUNTER, Bunb. 57. 
Not authority, semble Roper B. & Fem. vol. 1, 448. 


DENN v. CARTWRIGHT, 4 East 31. 

S. P. as Bellasyse v. Burbridge, ante. 
DENNISON, JUSTICE. 

“ Was a most excellent lawyer,” 12 Mos. Rep. 183. 


DENNISTHORPE v. PORTER, 1 Eden’s Rep, 162 ; Amb. 600. 
Not law, semble Coote Mortg. 500. 


DENTON v. STEWART, Cox’s Eq. Ca. 
See what probably gave rise to that decision, which altered the 
course of proceeding in equity in similar cases, 17 Ves. jr. 278. 


DEVONSHIRE’S, DUKE OF, CASE, 4 T. R. 741, n. 
Not authority (seems), Sugd. Pow. 506, Am. ed. 


DEVONSHIRE’S, EARL OF, CASE, 11 vol. Howell Sta. Trials, col. 
1353. 
Not law, 3 Barn. & Cres. 585; 5 Dowl. & Ryl. 433. 


DEW v. CLARK, 1 Hagg. Ecc. Rep, 311, 
The principle of that case explained, in Chambers v. The Queen’s 
Proctor, 2 Curties Ecc. Rep. 415. 
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DICKINSON COLLEGE v. CHURCH, 1 Watts & Serg. 473. 
Explained in 6 Waits & Serg. 15. 


DICKINSON v. LEGARE, (1st point) 1 Dessaus. 537. 
Denied in Robinson v. Cronds, 4 M’Cord 519. 


DIETRICH v. DIETRICH, 1 Penn, Rep. 306. 
Overruled in 4 Watts 167. 


DILLON v. ALVARES, 4 Ves jr. 357. 
Semble, questioned partly, Beam. Pl. Eq. 141. 


DITCHBURN vy. SPRACKLIN, 5 Esp. Rep. 31. 
Not law, Holt Shipp. 326. 


DIXON’S LESSEE vy. MOORHEAD, Addison 216, 
Denied, 15 S, & R. 171-2. 


DOE DEM KNIGHT v. NEPEAN, 5 Barn. & Ad. 86; 27 Eng. 
Com. L. Rep. 42. 
Opinion of Denman C. J., as to presumption of death being a natural 
one, &c., denied, per Gibson C. J., 4 Whart. 171. 


DORSHEIMER v. BUCHER, 7 S. & R. 9. 

Is authority, but it is not easy to reconcile it on principle to Lighty 
v. Brenner, 14 8. & R. 127, and Frantz v. Brown, 1 Penn, Rep, 257. 
it was argued and decided on the ground of set-off, but if it had been 
put to the court as an equitable defence, the judgment might have been 
different, &c.; per curiam, 2 Watts 70. 


DOUGLASS’ LESSEE v. SANDERSON, 1 Yeates 15. 
S. P. as Hyam v. Edwards, post. 


DOWNING v. BALDWIN, 1S. & R. 298. 
Corrected and explained, 1 Whart. 50. 


DRURY v. THE EARL OF BUCKINGHAMSHIRE, (usually cited 
as Drury v. Drury) 5 Bro. P. C. 570, (better reported in 2 Eden’s 
Rep. 39.) 

Seems to have been misunderstood, particularly in 1 Powell on Contr. 

53, per Gibson C. J., 5 8, & R. 311. 


DRYBUTTER v. BARTHOLOMEW, 2 P. Wms. 127. 
Overruled (seems), Roper. B. & Fem. vol. 1, p. 137. 


DUCKHAM v. WALLIS, 5 Esp. Ca. 252. 
Denied, per Kennedy J., 3 Rawle 452. 
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DUKE’S CHA. USES. 
A book of the highest authority, per ld. Eldon, 1 Swanst. 307. 


DUKE OF ST. ALBANS v. SHORE, 1 H. Blk. 275-80. 
Doubted, 6 East 555; 8 Taunt. 66, 


DUNCH vy. KENT, 1 Vern. Rep.; 2 Co, 319. 
Not law, semble 7 S. & R. 515; the ch. justice referred to the old 
ed. of Vernon. 


DUNN v. THE COMMONWEALTH, 148, & R. 433, 

The reasons of by brother Duncan, for holding even the office copy 
of such a bond, inadmissible as statutory evidence, seem to be incon- 
clusive ; but we wish not to draw the authority of that case into ques- 
tion, per Gibson C. J., 1 Watts & Serg. 264. 


DUNNING y. CAROTHERS, 3 S. & R, 385. 

In this case, I was of opinion, that the claim of title made upon the 
land, might be left to the jury as evidence of a formal entry; an opinion 
which I unreservedly retract, substituting for it, the opinion expressed 
by Mr. Justice Washington in 4th Wash. C. C, Rep. 369, per Gibson 
C.J., 9 Watts 30. 


DUREE v. DENNISON, 6 Ves. jr. 385. 
Questioned, 1 Swanst. 401, n. 


DUTTON v. POOLE, 1 Vent. 318, 332, affi. in the Exch. Chamb., 
Raym. 302. : 
This decision is so irreconcilable to every principle derived by 

analogy from other actions founded on contract, that I feel inclined to 

concur with those who have spoken of it in terms of condemnation, 

per Gibson C. J., 6 S. & R. 442; but see 6 Watts 183 and 352; 5 

Whart. 92, and Hubbert v. Borden, 6 Whart. 93; and 1 Barr 334. Con- 

tra, see 2 M. & W, 519; 4 do. 337; 10 do. 109, and 12 Lehigh 204. 


EARL v. WILSON, 17 Ves. 528. Seems not law, 8 Price 31. 
EATON vy. JACQUES, Doug. 455. Impeached, 3 Moore Rep. 534. 
EATON y. SANDFORD, 2 Day 523. Dissented from, 7S. & R. 212. 
EDGAR’S LESSEE vy. ROBINSON, 4 Dall. 132. 


Questioned, 5 Binn. 270. 


EDMONDSON vy. BAXTER, 4 Hayw. 112 (Kentucky); see Smith 
v. Richardson, post. 
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EDMONDSTONE v. THOMPSON, 15 Wend. 554. 
Explained, 6 Hill (N. Y.) Rep. 10. 


EDMUNDSON v. HARTLEY, | Austr. 97. Doubted, Beam. PI. Eq. 
31. 


EQ. CA. ABR. 2 Vol. 
No great authority, 2 Ves. jr. 578; 3 Ves. 186, 721; 2 Jac. & W. 428. 


ERWIN v. HELEN, 13S. & R. 155. 
Certain dicta in it denied, 1 Watts 538. 


ERYE v. POPHAM, Lofft. 786. Explained, see 6 Watts 540. 
ESHELMAN vy. HEOKE, 2 Yeates 509. Corrected in 9S. & R. 275. 


ESPINASSE’S NISI PRIUS, 2 Vol. 580. 


Position there remarked on, 8 Pick. 546. 


EVANS v. CHARLES, 1 Austr. 123, 
Contradicted, semble by Bridge v. Abbott, 3 Bro, C. C. 224; 6 Madd. 
159; see 3 Sim, 328, and Palm v. Hills, 1 M. & K. 470 (7 Cond. 132). 


EVANS v. MARTLETT, 1 Ld. Raym. 271, 12 Mod. 156. 
Explained, 6 S. & R. 440, note. 


EVANS v. THE COMMONWEALTH, 2 S. & R. 441. 

After a certificate granted to a Connecticut claimant, the title of a 
Pennsylvania claimant who has not received compensation, is assign- 
able by deed &c., denied in 3 Penn. Rep. 518. 


EXPARTE ELTON, 3 Ves. jr. 238, 
The rule sanctioned by Id. Rosslyn: denied per Tilghman C. J., 5 
S. & R. 87. 


EXPARTE MARSHALL, 1 Atk. 262. 

Seems not to be fully or accurately reported; and quere, if law? 
5 Rawle 109. 
EXPARTE QUINTEN, 3 Ves. jr. 248. 


This case was, as I take it, overruled in Exparte Twogood, 11 Ves. 
jr. 587; per Gibson J.,5 8. & R. 471. 


FAIKNEY v. REYNOUS, 4 Burr. 2069. 
Overruled, semble 3 Barn. & Ald. 181. 
VOL, v.—Nos. vill. & Ix. 31 
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FALKNER v. RITCHIE, 2 Maul. & S. 290. 
Overruled, semble 6 Moo. 308. 


FARMER vy. ARUNDEL, 2 Bik. Rep. 825. 

Dictum of C. J. De Gray, that “ for money paid by one man to an- 
other under a mistake either of fact or of law, or by deceit, an action 
for money had, &c., will lie,” is said to be too broad, 5 Taunt. 147, 
&c.; and no doubt it is so; per Kennedy J., 3 Penn. Rep, 114. 


FARR v. NEWMAN, 4 T. R. 621. 
Doubted, 17 Ves. jr. 160; see ld. Eldon’s remarks, ib. 168, 


FEATHER’S APPEAL, 1 Penn. R. 332. 

Dictum that the statute of limitations does not run against the debts 
of an insolvent debtor, denied, 5 Rawle 136; 4 Watts 430; 1 Whart. 
10. 


FEBIGER’S LESSEE v. CRAIGHEAD, 4 Dallas 151. 
Imperfectly reported, 3 Rawle 137. 


FEGER vy. KROH. 
It was inadvertently said that the judgment was void, while it was 
_ only irregular ; per Gibson C, J., 10 Watts 102, 


FEISE v. RANDALL, 6 T. R. 146. Overruled, 15 Ves. 58; 4 East 372. 
PENNER v. MEARS, 2 Blk. Rep. 1269, 


That the assignee of a respondentia bond may recover in indebitatus 
assumpsit, against the obligor upon a collateral promise in writing in- 
dorsed by the latter upon the bond to pay the amount thereof to any 
obligee, has been questioned by lord Kenyon in Johnson », Collins, 1 
East Rep. 104, per Kennedy J., 7 Watts 104; see 12S. & R, 321, 
and 5 Wend, 203. 


FINCH v. FINCH, 4 Bro. C.C. 38; 1 Ves. jr. 534. 
Questioned, 1 Swanst. 401. 


FINCH REPORTS, Temp. 
Character of the book doubted, 10 Ves. jr. 582. 


FITZ, N. B. 138-9, tit. Writ of Detinue M.; see Roll. Abr. 606, infra. 
FITZ. N. B. 267. 


That on a recognizance in chancery, if the recognizor die, and the 
recognizee take out an execution without a sci. fa. by means whereof 
the heirs or terre tenants are ousted, they shall have an assise of novil 
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disseisin, &c., because the execution is void; so said in Howard ». 
Phillips, 6 Bridg. Rep. 473; denied per Kennedy J., 4 Watts 282, 374. 


FITZGIBBON REP. Not authority, 1 Ves. 10. 


FOGLER’S LESSEE v. SIMPSON, cited 1 Yeates Rep. 17. 
S. P. Hyam v. Edwards, ante. 


FOLKER v. WESTERN, 9 Ves. 456. 

Denied by Mr. Sugden, 2 Sim. & Stu. 106 ; but said by V. Chan. to 
be law, sub modo; ib. 111. 
FOOT v. GAUMER, 12 Wend. 195. 

Overruled, 6 Hill (N. Y.) Rep. 389. 
FAREBROTHER v. ARSLEY, 1 Camp. R. 343, 

Seems overturned in its leading principle by that of Adamson ve. Jar- 
vis, 4 Bing. R. 66; Story on Agency, sect, 339, and cases cited. 


FORESTER v. COTTON, Amb. 388. 
I take the principle of this case to have been since overruled, per 
Gibson C, J., 2 Rawle 174. 


FORTH vy. CHAPMAN, 1 P. Wms, 667. S.P.as Target ». Gaunt, 
infra. 

FOSTER v. JACKSON, Hob, 52. 
Denied per Tilghman C, J., 3S. & R. 465. 

FOSTER vy. SHAW, 7S. & R. 163. 

Denied by Kennedy J., dissenting, 4 Rawle 165; see 1 Binn. 190; 
8 Watts 352. 

FOTHERINGTON v. GREENWOOD, 1 Stra. 129. 

Dictum of lord Holt, that if a witness thinks himself interested, he 
is incompetent, though in truth he have no interest; and so if under an 
honorary obligation to pay costs; denied per Tilghman C, J., 4S. & 
R, 226. 

FOW LE v. FREEMAN, 9 Ves. 351. 

In this case has been followed without much apparent consideration, 
the inconsiderate dictum of lord Eldon in Seton v. Slade, post, per 
Gibson C.J., 1 Watts & Serg. 557. 

FOWLER v. BLACKWELL, Comyn Rep. Not law, 6 Price Rep. 197. 


FOVID, Exparte, before Id. Hardwicke, 1 Burr. 477. 
There is a doubt upon it, 16 Ves. jr. 196. 
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FOX v. BAKER, 2 Wend. 244. 
Disapproved, per Bronson J., 6 Hill (N. Y.) Rep, 223. 


FRANCIS v. WYATT, 3 Burr. 1481; W.B. 483. 

* The truth is that Francis v. Wyatt would now hardly be acknow- 
ledged as authority in Westminster Hall, the decisions since the Ame- 
rican Revolution being inconsistent with it; per Gibson C.J., 17 S. & 
R. 141, and 5 Whart. 16. 

FRENCH v. MILHENNY, 2 Binn. 13. 


The authority of that case is much shaken by the judgment in Clay- 
ton v. Clayton, 3 Binn. 476, per Tilghman C, J., 14S. & R. 90. 


FREY v. LEEPER, 2 Dall. 131. 
Commented on and explained, 6 Hill (N. Y.) Rep. 558. 


FROST ET AL. v. RAYMOND, 2 Caine 188. 

That the words, “ grant,” * enfeoff,” do not import a warranty, ques- 
tioned per Huston J., 16 S. & R. 110, &c.; see 1 S. & R. 50; 2 Binn. 
95; 1 Bos. & Pull. 21. 

GALE v. WARD, 14 Mass. Rep. 352. 
Very questionable, 3 New Hamp. Rep. 506. 


GAMBIER’S CASE, 1 Cowp. 180. 
Overruled by v. Mathews, 4 T. R. 503. 





GAMMON y. STONE, 1 Ves. 339. Questioned in 9 Watts 453-4. 
GANER’S CASE, stated 1 Burr. 477. 

And the cases that follow (which are to be seen in note (b), 16 
Ves. jr. 196), there is doubt upon, 16 Ves, jr. 196-7. 
GARDINER vy. GRIFFITH, 2 P. Wms. 403. 

Overruled, Coote Mortg, 59, note (d). 
GARRELS v. ALEXANDER, 4 Esp. Ca. 37. 

Doubted 8 Ves. 475-6, 5 Watts 402. 
GASS v. STINSON, 3 Sumner Rep. 110. 

The opinion of Story J. questioned, per Gibson C, J., 6 Watts & 
Serg. 11. 
GAUSE v. WEILEY, 58. & R. 521. 

S. P. as Brown v. Furer, ante. 


GAWEN v. SURBY, 1 Lutw. 5. 
Overruled, see 3 Saund. 209, C. n, (1). 
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GEDDES v. HAWK, 10S. & R. 33. 

That words binding heirs, executors, &c., and “ each” of them, are 
held to work a severance, is perhaps unreasonable, though it is now 
too late to recede, &c., 4 Watts 51, and see 1 Watts 291. 


GEER v. PUTNAM, 10 Mass. Rep. 312, 17 do. 258. 

A promissory note made on Sunday held good on demurrer. 
Contra, 3 Watts & Serg. 444; 6 Watts 231; 1 Root 174; 6 Bing. 
653; 3M. & W. 240; 6 D. P. C. 355; 1 Horn & Hurlstone 12; 2 
Pick. 250. A note will not be presumed to have been made on Sun- 
day, because so dated, 1 Cr. & J. 180. 


GIBSON v. COLT, 17 Johns. Rep. 390. 
Was much shaken if not entirely overruled, by Sandford v. Handy, 
23 Wend. 260, per Bronson J., 6 Hill (N. Y.) Rep. 336. 


GIBSON v. PATTERSON, 1 Atk. 12. 
Is not supported by latter decisions, &c., per Gibson C. J.,5 8. & R. 
443, 


GILMAN v. RIVES, 10 Peters Rep. 299. 
Commented on and explained, per chancellor Walworth, 6 Hill 
(N. Y.) Rep. 135. 


GILPIN’S CASE, Cro. Car. 161. 
Denied to be law, 1 Salk. 241; see 4 Rawle 44. 


GLAZIER v. GLAZIER, 4 Burr, 2512, 
“Correctness of report and soundness of doctrine much doubted,” 
3 Phill. Rep. 554. 


GOLDER v. PRINCE, April 1814, C. C. U. 8. 
The opinion of Washington J. denied, per Tilghman C, J.. 3S & 
R. 69. 


GOODTITLE on dem. of RAVELL v. BRAHAM, 4 T. R. Rep. 49. 
That defendant is entitled to the general reply, where plaintiff proves 
pedigree and stops, and defendant sets up a new case, which is an- 
swered by other evidence on the part of the plaintiff—not law in Penn- 
sylvania, L Yeates 3J5. 
GORDON’S DIGEST. 
For authority of, see 3 Peters Sup. C. C. Rep. 266. 


GRANT v. VAUGHAN, 3 Burr. 1516, 
See Cruger v. Armstrong, ante. 
31* 
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GRAY v. PENTLAND, 28S. & R. 23. Corrected, see 6 Watts 166. 


GRAYDON’S PRECEDENTS. 
** A work in general of much accuracy,” per Duncan J., 10S. & 
R. 396—an exception in that case. 


GREEN v. DEWIT, 1 Root R. 183. 

We conceive this decision to be a departure from the principles of 
the common law, and of no binding authority in this state; per Rogers 
J., 3 Penn. Rep, 132. 


GREENLEAP’S EVIDENCE. 

‘*A book whose accuracy is surpassed only by its usefulness,” 
per Gibson C, J., 8 Watts & Serg. 378. In Vayden v. Hays, April 
8, 1846, at nist prius, Burnside J., having cited Greenleaf on Ev. vol. 
2, said of its author—* he is in my opinion the best legal writer now 
living.” 


GRIFFITH'S LESSEE vy. TUNCKHOUZER, 1 Peters C.C. Rep. 421. 

I should be disposed to follow it as a precedent, were it not that | 
am satisfied it is contrary to the practice which has prevailed in our 
courts, &c., per Tilghman C. J., 14 8. & R. 375. 


GRISWOLD vy. PENNIMAN, 2 Con, 564. 
Questioned per Kennedy J., 4 Rawle 179. 


GRISWOLD v. STEWART, 4 Cowen 457. 
So far as that case was decided on the ground that the judgment 
was absolutely void, denied, 4 Watts 279, 374. 


GUN v. PRYOR, Fon. Eq. Rep. 88, n.; 8. C. 2 Dick 657 ; 1 Cox Eq. 
Ca. 199; 2 Ves. jr. 456. 
Overruled, 3 Bro. C. C. 489; Beam. El. Eq. Pl. 123. 


GURLY v. GETTYSBURG BANK, 7 8. & R. 324, 

«That the reasonableness of notice to an indorser, of the non-pay- 
ment of a promissory note, is a question of fact for the jury,” over- 
ruled in 6 Watts & Serg. 401. 


GUTTERIDGE v. SMITH, 2 H. Blk. 377. 
S. P. as Harding v. Spicer, infra. 


GWILLIAM v. BARKER, 1 Price Rep. 277. 
A dictum of Thompson C. B. commented upon, 2 Brod. & Bing. 
366, and 5 Moo. 92. 
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HALL v. LAWRENCE, 4 T. Rep. 589. 
Is not binding upon us as an authority, and upon principle we can- 
not accede to the decision. Per cur. 4 Dallas 233, 271. 


HAMMER v. WILSEY, 17 Wend. 91. 
Explained 6 Hill (N. Y.) Rep. 10. 


HAMMOND v. DOUGLASS, 5 Ves. 539, 
The authority of this case was doubted in Crawshay v. Collins, 15 
Ves. 218. 


HANFORD v. ARTCHER, 4 Hill 271. 
Commented on, 6 Hill (N. Y.) Rep. 433. 


HARDING vy. GLYNN, 1 Atk. 469. 
Is not accurate, 16 Ves, jr. 35; 5 Ves. jr. 501; 8 Ves. 571; 19 
Ves. 30, 32. 


HARDING v. SPICER, 1 Camp. Ca. 327. 

That after a plea of tender by defendant and money brought into 
court, that plaintiff cannot suffer a nonsuit, denied per Kennedy J., 
7 Watts 498. 


HARRIS v. BELL, 10 S. & R. 43. 
The opinion of Duncan J. corrected in 3 Penn. Rep. 228. See 9 
Watts 345. 


HARRISON v. TEIRNANS, 4 Rand. 

The distinction taken by the judge between a bill of exchange and 
a bond was unnecessary to the decision of the main point. It is in 
opposition to Texira v. Evans, cited in 1 Anstr. 229, and to 6 8. & R. 
308, per Rogers J., 17 S. & R. 440; see Sheph. Touch. post. 


HARRISON v. WILCOX, 2 Johns. 448. 
As to a release, &c., denied 1 Rawle 396. 


HART v. GREGG, 10 Watts 190. 
Corrected in 2 Watts & Serg. 299. 


HARTNESS ET AL. v. THOMPSON ET AL., 5 Johns. Rep. 160. 

That in an action on a contract against two or more, and one de- 
fendant pleads infancy, the plaintiff can enter a nolle prosequi against 
him, and proceed against the others; acc, 2 Miles 142, but quere, see 
4 Watts 44; 2 Rawle 334; 7 Watts 212; 9 Watts 25. 


HARVEY v. ASHLEY, 3 Atk. 615. See Cannel v. Buckle, ante. 
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HARVEY v. SKILLMAN, 22 Wend. 571. 
Explained 6 Hill (N. Y.) Rep. 386. 


HARVEY v. TURNER, 4 Rawle 228. 
Explained, &c., 6 Whart. 23. 


HARWOOD vy. PHILLIPS, 6 Bridg. Rep. 473. 


See Thoroughgood’s case, post. 


HATCH v. DWIGHT, 17 Mass. Rep. 289. 
Dictum of Parker C. J. S. P. as in Blk. Com. 403, ante. 


HAUER’S LESSEE v. SHEATZ, 2 Binn. 532. 
Questioned per Yates J., 5 Binn. 259. 


HAWES v. SMITH, 2 Lev. 122. 
Overruled 1 H. Bik. 104; Forr. Exch. Rep. 100. 


HAWK v. GEDDIS, 16 S. & R. 23. 
Seems overruled by Geddis v. Hawk, 1 Watts 280. 


HAWKINS v. SANDERS, Cowp. 239. 

When a man is under a moral obligation which no court can en- 
force, and promises, the honesty and rectitude of the thing is a good 
consideration, denied, per Gibson C. J., 1 Barr 451, and the note to 
Wennall v. Adley, 1 Bos, & Pull., approved. 


HAYDOCK v. COBB, 5 Day Ca. 527. 
Denied, and the dissenting opinion of Swift J. adopted; 4 Watts 
280, and see 374. 


HAYNE v. JONES, 3 Taunt, 404. 
Marginal abstract incorrect, 8 Taunt, 127. 


HEARLE v. GREENBANK, 3 Atk. 717. 
Is different from, and it seems not as correct as the report in 2 Ves. 
sr. 298; 1 Madd. Rep. 962 or 462; see Morgan v. Morgan, post. 


HEATH v. SANSON, 2 B. & Ad. 291. 
Qualified in 1 Mood. & Rob. 366. See 4 Watts & Serg. 447. 


HEISTER’S LESSEE v. FORTNER, 2 Binn. 40. 
Dicta of Yeates J. dissented from, 1 Rawle 227. 


HENCH v. METZER, 6 S. & R. 272, 
That trover abates by the death of the defendant. Without ven- 
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turing to deny the authority of that case, I may be permitted to regret 
that such is the law of Pennsylvania, and am unwilling to extend the 
decisions farther than we are bound to do by the principle of stare 
decisis; Rogers J., 16S. & R. 301. 


HENEAGE vy. HENEAGE, 4 T. R. 13. 
Doubted somewhat, 16 Ves. jr. 509. 


HENRY vy. RISK, 1 Dallas 265. 


That interest is not payable for goods sold and delivered, denied 4 
Dallas 286-9. 


HEPPARD v. DOUGLASS, Inrgr. on Insol. 208, 
Questioned 4 Rawle 458. 


HERBERT v. FLOWER ET AL., 2 Barnes 293 (old ed). 
That a release cannot be given in evidence under non assumpsit, not 
law; 4 Yeates 350; Burr. 1010; 3 Burr. 1353. 


HERRING v. PANCHARD, Cro. Jac. 153. 
Overruled in Freeman v. West, 2 Wils. 167; see 3 Barn. & Ald. 
157-8. 


HEYTER (HELLIER) v. JONES, 3 Rep. on Cha. 106; 1 Eq. Ca. 
Ab. 337. 
Very loosely stated, Coote Mortgage 138, n., a. 


HILDRETH v. SANDS, 2 Johns. Cha. Rep. 

« Doubted by Washington J., in Bradford ». Geisse, C. C. Penna., 
18th May, 1829. He said, Sugden V. & P, 472 contains the doctrine, 
and the cases of purchasers for valuable consideration without notice. 
Bill dismissed with costs.” (Mr. Ingraham’s note.) 


HILL v. ADAMS, see Swannock v. Lyford, post. 


HILL v. WADE, Cro. Jac, 523. 
Denied, per Eyre C. J., 1 Stra. 89, and see Laws on Plead. 234. 


HILLARY v. WALKER, 12 Ves. 239. 
Mr. Sugden and Mr. Pemberton agreed, that it had not met With the 
approbation of the profession, 2 Sim. & Stu. 162. 


HILLS vy. ROSS, 3 Dallas 331. 
That one partner cannot enter an appearance for another, not the 
law of the present day, per Duncan J., 12 S. & R. 250. 
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HINCHLIFFE vy. HINCHLIFFE, 3 Ves. jr. 516. 
Questioned 1 Swanst. 401, n. 


HINCHMAN v. GRAHAM, 2 S. & R. 170. 
Opinion of Tilghman C. J. corrected in 16 S. & R. 58. 

HINE vy. ALLELY, 4 Barn. & Adol. 624; S. C. 24 Eng. Com. L. 
127; 1 Nev. & Man. 433. 
Quere if rightly decided, see 2 Whart. 121. 


HINKLEY v. WALTERS, 8 Watts 260; S. C. 9 Watts 183. 
Explained 8 Watts & Serg. 318. 


HITCHCOCK vy. AIKEN, 1 Caine 460. 
Overruled 15 Johns. 144; 19 do. 162; 9S. & R. 260. 


HOBART’S REPORTS. 
The marginal notes are well known to be Id. Hobart’s own, per Id. 
Hardwicke, 3 Atk. 695; 1 Ves. sr. 305. 


HODGE v. CLARE, 4 Mod. 19. 

Is falsely reported, per Tilghman C, J., 3S. & R. 46. 
HODGES v. BEVERLY, Bunb. 81. 

May now be considered as entirely overruled, Kennedy J., 4 
Rawle 182. 


HODSDEN vy. LLOYD, 2 Brown Ch. Rep. 534. 
Lord Thurlow’s opinion disputed in 1 Yeates 229. 


HOGAN v. JACKSON, Cowp. 304. Doubted 2 Maul. & S, 558. 


HOLWORTHY v. ALLEN, 2 Bro. C. C. 16; 1 Cox 202. 


‘The two reports are entirely different, Beam, Co. Ch. 204. 
HONNER v. MORTON, 3 Russel 298. Denied 4 Rawle 471, &c. 


HORNE v. LEWIN, 2 Salk. 583, and 3 Salk. 273. 

That to an avowry for rent in arrear, a general replication, de in- 
juria sua propria, absque hoc quod fuit in arretro, amounted to the 
general issue, and so was ill, explained 5 8, & R. 357. 


HORNER v. TWINING, 3 Pick. 492. 

*“‘] have examined that case with the attention it merits, and | am 
compelled to say, I cannot agree to the principle which is there de- 
cided,” per Rogers J., 3 Rawle 352. 




















Cases Overruled, Doubted, Qualified, §c. 371 


HORNSBY v. LEE, 2 Madd. 16. : 
Denied by Gibson C. J., in Siter’s case, 4 Rawle 471, &c., which 
see. 


HOTHAM v. IND. COMP., Doug. 272. 
Certain dicta overruled, 7 Taunt. 756; 8 Taunt. 606. 


HOTHAM v. STONE, in note to 1 Twin. & Russ. 224. 
Questioned per Kennedy J., 1 Barr 515. 


HOTLEY v. SCOTT, Lofft. 316. 

Report said to be “ unintelligible” by Burrough J. (see the case re- 
ported nom. Lord Tankerville v. Pritchard et al., 2 Brod. & B. 496), 
2 Brod. & B. 516-7. 


HOVEY v. BLAKEMAN, stated 9 Ves. jr. 524. 
Semble, not to be supported, 2 Roper Bar. & Fem. 239, et seq. 


HOWARD vy. DAMIANI, 2 Jac. & Walk. 458. 
Heard by consent, and not authority, 1 Russ. Cha. Rep. 47. 


HOWELL v. ALKYN, 2 Rawle 282. 
The opinion of Huston J. corrected in 4 Rawle 380. 


HOWELL v. HANFORTH, 2 W. Blk. 1016. 
Has been overruled per Gibson C. J., 1 Watts 62; see 3 Saund. 
187, a., n. 2 


HOWER v. THWING, 3 Mass. 494. Denied 6 Watts 12. 


HOWIS v. WIGGINS. 
Is not fully stated in 4 T. R. 714. The nature of the suit does not 
appear, &c., per M’Kean C, J., 2 Yeates 16. 


HUBBELL v. COUDREY, 5 Johns. Rep. 132. 

That a judgment of another state is but a simple contract debt, and 
that to debt on it the statute of limitations may be pleaded in bar, 
denied 13 S. & R. 423; 14 Johns. 149. 


HUBERT v. GROVES, 1 Esp. Rep. 148. 
At variance with Hart v. Basset, T. Jones 156; see 1 ny 469; 4 
Maul. & S. 103-4; 358. & R. 393. 


HUBERT v. WILLIAMS, 5 Cowen Rep. 537. 
Questioned 4 Rawle 458. 
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HUBLEY v. KEYSER, 2 Penn. Rep. 496. 
Qualified in 9 Watts 323. 


HUCKLE v. MONEY, 2 Wils. 205. Explained 10 S. & R. 410. 


HUDD v. RAVENOR, 2 B. & B. 36; S. C. 6 Eng, Com. Law Rep. 
306. 
Opinion of Dallas C. J. questioned, per Kennedy J., in 6 Whart. 464. 


HUDDLESTON y. BRISCOE, 11 Ves. 583. 
See Fowle v. Freeman, ante. 


IIUDSON yv. HUDSON, 1 Atk. 461. 

“If an office were granted to two, they must join in executing the 
acts of the office, &c. This has been repudiated, Jacomb v. Har- 
wood, 2 Ves, 267-8, &c., per Kennedy J., 4 Rawle 156. 


HUGGINS vy. T. BUILD. CO., 2 Atk. 44; Barn. & Cres. 83. 
Diff. stated 16 Vin. Ab. 368; Beam. Co. Cha. 226. 


HUMBLE vy. BILL. 
Reversed in the house of lords, 2 Vern. 244; 11 8S. & R. 386; see 
17 Ves. jr. 160. 


HUME vy. SCOTT, 3 Marsh. 361. 
See The Commonwealth v. Murphy, ante. 


HUNT v. ROUSMANIER, 8 Wheat. 174. 

The intimation in this case that a mistake in point of law is avail- 
able as a defence, independent of fraud, &c., is unsupported by au- 
thority, per Gibson C. J., 2 Rawle 430; see 3 Watts & Serg. 264; 18 
Wend. 319; 20 do. 174; 3d Am. Law Jurist 30, 37; 5th do. 146, 
art. 10. 


HURST v. BROWN, Peak N, P. Ca, 54. 
Overruled by Hawkins v. Duperoy, 9 East 489, and Parslow rv. 
Dearlove, 4 Taunt. 200. Per Gibson C, J., 4 Watts & Serg. 203. 


HURST’S LESSEE v. KIRKBRIDE, 1 Yeates 139. 
Explained, &c., 10 S. & R. 342. 


HURD v. WEST, 7 Cowen 752. 

That the declarations or admissions of the vendor of personal pro- 
perty, though made before the sale of it, are not evidence against the 
vendee, denied per Kennedy J., 3 Rawle 450-1. 
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HUTTON v. BRAGG, 2 Marsh. 339; 7 Taunt. 14. 
Limited if not overruled, by Christin v. Lewis, 5 Moore 211; see 
10 Bingh. 345. 


HUTTON v. JYMPSON, 2 Vern. 722; S. C. Gilb. 115. 
More fully reported, 19 Ves, 615. 


HYAM v. EDWARDS, 1 Dall. 2. 

Held that a copy of the register of births and deaths of the people 
called Quakers, proved to be a true copy, by an ex parte affidavit 
before the lord mayor of London, was good evidence in cases of pedi- 
gree, admitted to be law, though its principle was disapproved, and 
said that such affidavits made in other states, not beyond sea, were not 
admissible, per Tilghman C. J., 10 8S. & R. 388. 

ILDERTON v. ATKINSON, 7 T. R. 480. 

Seems is denied in 9 8. & R. 237. 
ILGENFRITZ’S APPEAL. 

Was decided without adverting to the statute of 1833, an oversight 
for which it is difficult to account, 9 Watts 353. 

INGRAHAM ON INSOLVENCY. 

That the practice is to refer it to the prothonotary to ascertain whe- 
ther a majority of creditors have consented in writing to exempt from 
execution for seven years the property of an insolvent; the practice is 
unauthorized ; see 4 Watts 207. 

INMAN vy. FOSTER, 8 Wend. 602. 

Commented on and disapproved, 6 Hill (N. Y.) Rep. 513. 
INNIS v. MILLER, 2 Dall. 50. 

Seems to be overruled, see 48. & R. 226. 

IRVINE v. CAMPBELL, 6 Binn. 118. 
Certain dicta questioned in 7 8. & R. 76. 


ISAAC vy. DE FRIEZ, Amb. 595. 

Stated from Lib. Reg., 17 Ves. jr. 873, the report erroneous and 
imperfect. 
ISAAC v. HUMPAGE, 1 Ves. jr. 427; 3 Bro. C. C. 463. 

Is of no authority, 1 Swanst. 254, n. b. 


ISETT v. BRENIZER, MS. Oct. 1828. 

Cited and the reasoning of the C. J. dissented from, per Rogers J., 
i Penn. Rep. 424, 

VOL. V.—Nos. vu. & Ix. 32 
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ISRAEL v. DOUGLASS, 1 H. Blk. 239, 
Doubted, 6 Dow. & Ry. 290, et ante. 


JACKSON v. BRADT, 2 Caine 169. 

That tenant in common may recover in ejectment on a joint demise, 
&c., denied, 12 S. & R. 436 (August, 1806), 

JACKSON vy. THE COMMONWEALTH, 2 Binn. 79. 

That a judgment in a criminal case will not be reversed in part. It 
may deserve farther consideration, whether even in a criminal case, 
the judgment may not be reversed as to costs, and affirmed as to the 
rest, or vice versa; Tilghman C. J., 48. & R, 452. 

JACKSON v. CUMMINGS, 5 Mees. & Welsb. 342. 

That the agistment of cattle gives no lien, questioned per Gibson C. 

J., in 7 Watts & Serg. 467. 


JACKSON v. FAIRBANK, 2 H. Blk. 340. 
Overruled, semble 6 Johus. Cha. Rep. 291; 5 Conn. Rep. 10. 


JACKSON v. HAVENS, 2 Johns. 438. 
‘The doctrine of this case is carried too far; see 5 Johns. 281 and 
7 Watts 408, 


JACOBS v. MILLER, 3 Watts 447. 
Confirmed and explained; S.C. 5 Watts 208. 


JACKSON vy. Ex dem. PARKER v. PHILLIPS, 9 Cowen 94. 
So far as it holds that one who affixes his name to an instrument 
aiter its execution, without being requested, is a good subscribing wit- 


ness, disapproved ; per Bronson J., 6 Hill (N. Y.) Rep. 303. 


JACKSON v. PURDUE, 3 Penn. Rep. 523. 
That the act of assembly in reference to taking illegal fees &c., is a 
remedial act &c., denied per Rogers J., 8 Watts & Serg. 165. 


JACKSON vy. STILER or STETSON et ux., 15 Mass. 48. 
Questioned, 6 Whart. 434. 


!ACKSON v. TUTTLE, 18 Johns. Rep. 98. 


See Atwood v. Weton, ante. 
'ACKSON v. VAN DUSEN, 5 Johns. 147. Doubted, 6 Binn. 487. 


'ACKSON v. VERNON, 1 H. Blk. Rep. 117. 
Not law, semble Coote Mortg. 296. 
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JACOMB v. HARWOOD, 2 Ves. 265. 
S.P. as Nugent v. Gifford, post. 


JENK. CENT. 4 (case 88, page 189). See Curtis v. Groat, ante. 


JENKE’S CASE, cited 3 Blk. Com. 1326; 6 Howell St. Trials. 
Reported, stated from Id. Nottingham’s MSS. by Id. Eldon; 2 Swanst. 
12, and overruled, p. 65. 


JEW v. THIRKWELL, Ca. in Cha. 31. 

As to the refusal to apportion the rent, &c., denied, per Gibson C. 
J., Whart. 365. 

JOHNSON vy. PROCTOR, Yelv. 175. 

Said by Kennedy J., 3 Penn. R. 226, to have been misapprehended 
by lord Eldon in Browning v. Wright, 2 Bos. & Pull. 25, and by the 
court in 16 S. & R. 112; and Id. Eldon corrected by Sugd. Vend., p. 
O74. 

JOHNSON v. WEED, 9 Johns, 310. 
Questioned in Milliken v. Brown, 1 Rawle 396. 


JONES v. ANDERSON, 4 Yeates 569. 

In Cosly v. Brown, 2 Binn. 124, the first position of Jones v. Ander- 
son is overruled; and in Young rv. Beatty, 1 S. & R. 74, the residue of 
the decision is overruled, per Huston J., dissenting, 1 Watts 101; but 
see 5 Wat's 395. 

JONES v. BEALE, 2 Vern. 381. 

Overruled, says Sugden Pow. 519 (1 Am. ed.) 

JONES, SIR SAMUEL, v. THE COUNTESS OF MANCHESTER, 

1 Ventr. 197. 

Incorrectly reported, see Sug. Pow. 319, n. 

JONES v. RADFORD, 1 Camp. 83, note. 

Quere, if rightly decided; see 2 Whart. 360. 


JONES v. STANLEY, 2 Eq. Ca. Abr. 685, pl. 9. 

Is a short and imperfect note of a decision entirely destitute of weight 
&c., per Tilghman C.J., 3S. & R. 434, 
JORDAN v. SAVAGE, 3 Bac. Abr. 717. 

Semble incorrect, Roper Bar, & Fem. 1 vol. 476. 


JORDAN v. WIKES, Cro. Jac. 332, vol. 3. 
Not law, semble Roper Bar. & Fem. 93, vol. 1. 
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JORDAN v. WILKINS, 3 Wash. C. C. Rep. 112. 
Opinion of Washington J. denied, in 4 Watts & Serg. 549. 


JOSSELYNE vy. AMES, 3 Mass, 274. 
The correctness of this decision not acknowledged, 13 S. & R. 315. 


JUDAH vy. HARRIS, 19 Johns. Rep. 144. 
S. P. as Keith v. Jones, infra. 


KEILWAY 104 B. 

That if a man take a wife seised of a reversion on a lease for life, 
whereupon a rent was reserved, he may be tenant by the curtesy of the 
rent, but not of the reversion; he shall be tenant &c. of neither, per 
Kennedy J., 5 Rawle 163. 


KEITH vy. JONES, 9 Johns. Rep. 120. 
That a note payable in New York state bills or specie, is negotiable, 
denied; see 10 S. & R. 94, and 4 Watts 401. 


KELLOGG v. INGERSOLL, 2 Mass. Rep. 97. 
Not law in Pennsylvania, per Kennedy J., 9 Watts 155. 


KENT’S COM. Vol. 3, p. 38. 

The opinion of chancellor Kent that the preference of joint creditors 
to the funds of a partnership &c., is attributable to an inherent equity 
in the joint creditors themselves &c., denied, per Gibson C. J., 1 Penn. 

tep. 204; see 5 8. & R. 92. 


KETELBY v. KETELBY, 2 Dick. 512; 2 Anstr. 527. 
Cited and commented upon, semble incorrect, 2 Ves. & Beam. 287. 


KIDD v. RIDDELL, 2 Yeates 444, 
Inconsiderately decided, and imperfectly reported, 4 Whart. 15. 


KIDNEY v. COUSSMAKER, 12 Ves. 154. 

Cannot be cited here as an authority for anything whatsoever, and 
from which, in the broad terms on which the principle is predicated, I 
entirely dissent; Gibson C.J., 1 Rawle 171. 


KIMMEL v. KINT, 2 Watts 432. 

The condition of a replevin bond is to prosecute the suit with effect, 
and make return of the goods &c., if'a return thereof shall be adjudged ; 
it is not as is erroneously supposed in Kimmel », Kint in the alternative, 
with alternate branches coupled disjunctively, but they are distinct and 
independent of each other, and a breach of one of them will occasion 
a forfeiture, &c.; per Rogers J. in Gibbs v. Bartlett, 2 Watts & Serg. 
33. 
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THE KING v. BATHURST. 
Cited and explained in the King v. Storr, 3 Burr. 1698, L701; and 
the latter approved, 5 Binn. 280 (or Allen v, York). 


THE KING v. DEATH, Cro. Jac. 513. 
Examined in its various reports, per Yeates J., 6 Binn, 142. 


THE KING v. INHAB. OF EDINGTON, 1 East 288-94. 
Something omitted, semble 18 Ves. 347. 


THE KING v. THE INHABITANTS OF MARTLEY, 5 East 40. 

That a pauper may not be removed from the immediate occupancy 
of his freehold, because it is declared by magna charta, that no one 
shall be disseised, denied, per Gibson C. J., 2 Whart. 409. 


THE KING y. LUFFE, 8 East 193. 
Doubted, 1 Sim. & St. 150, et seq. 


KING v. MEAD, 1 Burr, 542. Overruled, 11 Ves. jr. 529. 


THE KING vy. MOOR, 2 Mod. 130. 
Is contradicted by the King v. Marriott, 4 Mod. 145, per Gibson C. 
J.,5 Watts & Serg. 462. 


THE KING v. PECK, 1 Salk. 66. Quere, if law; see 4S. & R. 111. 


THE KING v. TAYLOR, 3 B. & C. 502. 
Denied, 8 Watts & Serg. 83; see 3 Penn. Rep. 263. 


KING v. THORN, 1 T. Rep. 489. 
Dictum of Buller J. as to executor paying costs, denied, 3 Rawle 377. 


THE KING v. TURNER, 13 East 231. 
‘Ts, to say the least of it, an odd case,” per Gibson C.J., 5 Watts 
& Serg. 463. 


KING, EXPARTE, 1 Atk. 300. 
Incorrect, semble Coote Mortg. 401. 


KING vy. HOPPER, 3 Price Exch. 495. 
In part dissented from, per Huston J., 8 Watts 137; but see 2 Whart. 


472. 


KLINE v. GUTHART, 2 Penn. Rep. 490. 
The reasoning of the chief justice on the first point in that case, 
overruled &c., in 3 Watts & Serg. 70-1. 
32* 
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KLOCK v. CRONKHITE, 1 Hill 107. 
Commented on and explained, 6 Hill (N. Y.) Rep. 65. 


KNIGHT v. CALTHORPE, 1 Vern. 347. 
* Not law,” semble 5 Sim. Rep. 295. 
KNIGHT v. LD. PLYMOUTH, 3 Atk. 480; 1 Dick. 120. 
Overruled in effect, 11 Ves. jr. 381. 
KNOTT, EXPARTE, 11 Ves. jr. 609. 
*‘ Manifestly incorrectly reported,” Coote Mortg. 429-30. 
KOHR et ux. v. FEDDERHAFF, 4S. & R. 248. 


Directly contrary to Dasher v. Leinaweaver, 3 S. & R. 200, per 
Huston J., 17 8S. & R. 340; and the latter seems to be approved, &c. 


KYD ON AWARDS. Error in, 4 Rand 279. 


LACLOUGH vy. FOWLE, 3 Esp, 114. 
The case cited by Erskine as having been decided per Gould J., de- 
nied, 1 Barn. & Adol. 450; see 6 Whart. 426. 


LAMPLEY v. THOMAS, 1 Wils. 193. 
That a latitat would not run into Wales, overruled in Penry v. 
Jones, Doug. 213. 


LANDIS v. BIGLER, cited in 1 Rawle 347. 
That whilst a rule to arbitrate remains, the cause is out of court, 
&c., denied, 10 Watts 133. 


LANGDON vy. HALLS, 5 Esp. 156. 
That parol evidence of a notice cannot be given, without a notice to 
produce it, &c., denied in 3 Rawle 358. 


LANSDOWN v. LANSDOWN, Mosely Rep. 264; 2 Jac. & Walk. 

205. 

Where Id. King is reported to have said, that the maxim tgnorantia 
non excusat was in regard to the public; that ignorance cannot be 
pleaded in excuse of crimes, but it did not hold in civil cases, denied, 
as to civil matters, per Rogers J., 7 Watts 374. 


LATHROP y. MARSH, 5 Ves. jr. 259. 
Cannot be supported, 16 Ves, jr. 174, n. 


LAXTON v. PEAT, 2 Camp. 185. 

“Has been abandoned, overruled, and considered one of the very 
few mistakes made by Id. Ellenborough at nisi prius,” per Tilghman 
C. J., 9 8. & R. 238, and denied, 6 Cow. 492. 





























Cases Overruled, Doubted, Qualified, &c. 379 


LAWLEY v. LAWLEY, 9 Mod. Rep. 32. 
Inaccurate, 2 Jac. & Walk. 171; stated Lib. Reg. 


LD. CLIFFORD’S CASE, 18 Ass. 18, 
Was much shaken if not entirely overruled, by the decision in Crom- 
well’s case, 2 Rep. 78, per Gibson C. J.,5 8S. & R. 383. 


LD. ORMOND v. ANDERSON, 2 Ball & Beatty 370. 


See Fowle v. Freeman, ante. 
LEACH vy. DEAN, 1 Cha. Rep. 78. Very imperfect, 18 Ves. jr. 91. 


LEAK v. MORRICE, 2 Cha. Ca. 135; 1 Eq. Ca. Abr, 23. 
Commented upon, Beam. Eq. Pl. 181; 8.C. 1 Dick. 14; stated very 
differently from Lib. Reg. 


LEAR v. EDMONDS, 1 B. & Ald. 157. 
Opinion of Bayley J. questioned by Kennedy J., in 6 Whart. 464. 


LECHMERE v. HAWKINS, 2 Esp. Rep. 626. 
Commented on by Rogers J., 3 Whart. 279. 


LEICESTER, EARL OF vy. WALTER, 2 Camp. 251. 

That defendant under the general issue (in slander, &c.), without a 
justification, might prove that the plaintiff had been generally suspected 
of the offence imputed to him, denied, 4 Rawle 296; see Stark. Ev. 
vol. 2, p. 469; 8 Watts & Serg. 310; 11 Price 283. 


LENNOX vy. FRONT, 3 Wheat. 120. 
Disputed, 7 Watts & Serg. 342-7. 


LESSEE OF LARIMER et ux. v. IRWIN, cited in 4 Binn. 104. 
Questioned 6 Binn. 497 ; and see 2S. & R.7; 118. & R. 434. 


LEWIS v. CULBERTSON, 11 S. & R. 60. 

Dictum of Duncan J., that a plea of payment with notice of set-off, 
will under the defalcation act of 1705 preclude the plaintiff from after- 
wards taking a nonsuit, denied, per Kennedy J., 7 Watts 499. 


LEWIS vy. SMITH, 2 8. & R. 142. See Thompson v. Phillips, post. 


LEWIS y. WILLIAMS, 6 Whart. 264. 
The principle of it said, per Gibson C, J., 3 Watts & Serg. 278, to 
have been doubted by Story J., United States v. Lyman, 1 Mason 505. 
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LIGHTBODY v. THE ONTARIO BANK, 11 Wend. 1; S.C, 
affirmed, 13 Wend. 101. 
That payment in the notes of an insolvent bank is no better than 
payment in counterfeit coin, &c., denied in Bayard vr. Shunk, 1 Watts 
& Serg. 96; see 8 Yerger 175; 6 Mass. Rep. 182. 


LIGHTFOOT vy. CRERA, 8 Taunt. 262. 
S. P. as Child v. Morley, ante. 


LIGHTBOURN v. HOLLIDAY, 2 Eq. Abr. 1 pl. 5. 
May now be considered as entirely overruled; Kennedy J., 4 
Rawle 182. 


LINCOLN v. HUTCHINS, 11 Mass. Rep. 350. 

That an action may be maintained against a selectman, &c., for re- 
fusing to receive the vote of a qualified elector, though not chargeable 
with malice, denied, 11 8. & R. 40, 


LINGHAM v. WARREN, 2 B. & B. 36; 8. C. 6 Eng. Com. Law 
Rep. 10. 
Denied in 6 Whart. 467 ; sce 12 Mod. 658; 1 Salk. 248. 


LISLE v. GREY, sir T. Jones 114. 
Erroneously said (2 Jones), to be reversed, 1 Ves. 147 ; 


to) 


Atk. 574. 


LITTON vy. FALKLAND, 3 Cha. Rep. 
Loose, &c., reported, 1 Ves. 494. 


LIVINGSTON vy. EXEC. OF LIVINGSTON, 3 Johns 189. 
Questioned, see 7 Johns. 106 ; 6 Watts 174; Brown v. Furer, ante. 


LODDINGTON v. KIME. 
As reported 3 Ley. 431, not correct in some particulars, 1 P. 
Wms. 433. 


LODGE v. DICAS, 3 B. & A. 611. 
Overruled in 2 C. & M. 626, and in cases cited in Brown on Actions 


at Law, p. 139. 


LLOYD v. GREGORY, Cro. Car. 502; 2 Roll. Abr. 24, 495; 1 Roll. 
‘Abr. 728. 
The true report is in sir William Jones’ Rep. 405; Bingh. Infan. 
30, n. 


LONG vy. LONG, 5 Ves. jr. 445. 
“‘ Hasty decision,” says Mr. Sugden, Pow. 445 
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LONG v. WHARTON, 3 Keble 304. 


Inaccurately reported, but good law, 2 Ves. 143, 
LOYD vy. WILLIAMS, Ca. Temp. Hard. 123. Denied, 6 Binn. 319. 
LUBBOCK y. POTTS, 7 East 449. Denied, 1 Maul. & S. 55. 


LUDDINGTON v. KIME, 1 Id. Raymond 203. 
“‘ Has never yet been doubted,” per Gibson C. J., 3S. & R. 453. 


LUTHER vy. KIRBY, 3 Vin. Abr. 148; 3 P. Wms. 169. 
A questioned authority, Cornish on Uses 78. 


LYDDALL v. WESTON, 2 Atk. 19. Doubted, 16 Ves. jr. 393. 


LYONS v. BARNES, 2 Stark. 36-39. 
Overruled by Bianche v. Nash, 1 M. & W. 546; but quere, and see 
the case of Lyons. 


MACKIE’S EXEC. vy. DAVIS, 1 Wash. Rep. 219. 
Not law in Pennsylvania, &c., 17 S. & R. 405; doubted, 1 Pen- 
ning. Rep. 30. 


MADD. REP. 
Quere, if of good authority, see 1 Id. Raymond 670; 4 Watts 280. 


MAGRATH vy. CHURCH, 1 Caine (N. Y.) Rep. 196. 
Denied, 4 Binn. 511. 


MARLBOROUGH, DUKE, EXRS. OF v. WIDMORE. 
S. P. as Bearcroft v. The Hund. of Barnh. and Stone, ante. 


MARSH v. ASTRAY, Cro, Eliz. 175. 
This case seems not to be law, per Gibson C. J., 9 S. & R. 394. 


MARSHALL ON INS. 

His book does not seem equal in point of merit to Park, whose accu- 
racy has never been doubted, and who has argued most of the late 
cases in the king’s bench, per Shippen C. J., 3 Yeates 452. 


MASON y. JACKSON, 3 Lev. Co. Denied, 2 Rawle 377. 
MASSEY’S HEIRS, LESSEE OF v. LONG, 1 & 2 Ohio Rep. 412, 


ed. of 1833. 
S. P. as in Brown v. M’Cullough, ante. 
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MASTERS v. MILLER, 4 T. Rep. 320. 

The notion held by the majority of the court, that a blot, &c., on a 
bill of exchange, which prima facie varies the rights of the parties, 
cannot be shown to have not been fraudulent in fact, ought never to 
be received as law in this country. The opinion of justice Buller who 
dissented, is unanswered and unanswerable, per Gibson C. J., dissent- 
ing, 6 Ss. & R. 375. 

MEADE vy. DEATH, 1 Id. Raymond 742. 

Not law, semble, 6 Cow. Rep. 300. 

MEADE vy. LD. ORRERY, 2 Ves. 235; 3 Atk. 235. 

Is not correctly stated, 17 Ves. jr. 161, and it is overruled, ib, 164-5 ; 
S. P. as Nugent v. Gifford, infra. 

MEASON vy. PHILLIPS, Addison Rep. 246. 

“The measure of damages for the delivery of goods purchased, is 
their value at the day specified for delivery, and not afterwards,” per 
Gibson C, J., 3 Penn. Rep. 518; 11 8. & R. 445; contra, 3 Conn. 58; 
5 Wend. 393. 

MEGGOTT vy. MILLS, 1 Id. Raym. 286. 

Wholly irreconcilable with principle, and not law, 5 8. & R. 260. 
MEHAFFY v. DOBBS, 9 Watts 363. 

Corrected in 2 Watts & Serg. 299. 


MERCEIN v. ANDREWS, 10 Wend. 461. Denied, 1 Whart. 391. 


MEREDITH v. SHEWELL, 1 Penn. Rep. 495. 
Questioned by Sergeant J., 2 Whart. 471. 


MESSINGER v. KINTNER, 4 Binn. 97. 
Every time that case has been mentioned, an apology for it has been 
attempted, per Huston J.,2 Watts & Serg. 303. 
MEYERS vy. IRWIN, 28. & R. 368. 
Questioned, see 2 Whart. 354, and Cruger v. Armstrong, ante. 
MILES y. CATTLE, 6 Bing. 743; S.C. 19 Eng. Com. Law Rep. 219. 
Dicta of some of the judges denied, in 6 Whart. 427. 
MILES v. SPENCER, Holt’s N. P. 534. 
S. P. as Leicester rv. Walter, ante. 


MILLER vy. SHAW, 7 S. & R. 129. Explained in 3 Watts 72. 
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MILLER v. VAN ANKEN, 1 Wend. 516. 
Commented on and explained, 6 Hill (N. Y.) Rep. 610. 


MILLIKIN v. BROWN, 1 Rawle 391. 

Explained to mean, that a release to one of two or more — debtors 
will not discharge the others who assented to it, &c., 2 Penn. Rep. 
63; see 6 Ves. 146. 

MILNE v. MORTON, 6 Binn. 361. 

Dictum of Tilghman C. J., doubted by Gibson C. J., 1 Penn. 
Rep. 125. 

MILLS v. STAFFORD, Peak N. P. 240. 

Overruled by Tiley v. Coursin, K. B. 1817; Byles on Bills 11. 
MITCHELL v. NEAL, Cowp. 828. 

Overruled expressly in Bugess v. Freclove, 2 Boss. & P. 425; res- 
tored, semble, by English v. Purser, 6 East 395; 1 Hall’s Law Jour. 
366, 

MITCHELL’S EXEC. v. STEWART ET AL., 13 8. & R. 295. 

Dictum, that a landlord claiming to be paid his rent out of proceeds 
of an execution, looses his lien, unless he gives notice before the writ 
is returnable, denied, 5 Watts 139. 

MOLIERE’S LES v. NOL, 4 Dallas 450. 

That on a saiuat | sale a mortgage is not divested, overruled in 3 
Rawle 130. 

MONEUGH v. BUTLER, 12 S. & R. 157 

S. P. as Geddes v. Hawk, ante. 


MOODY v. VANDYKE, 4 Binn. 
Commented on, per Gibson C. : r Watts & Serg. 22. 


MOONE v. CLYPSAM, All. 33; S. C. Sty. 71. 
Fully considered and overrule d,2 2 Saund. 74, b., n.; 8 Watts 39. 


MOONEY v. LOYD, 5 S. & R. 452. Overruled in 2 Penn. Rep. 7 


MOOR vy , 1 Maul. & Selw. 284. 
Denied in 4 Sis le 296, and in 8 Watts & Serg. 310; 11 Price 283. 





MOORE vy. THE EARL OF SCARBOROUGH, Eq. Ca. Abr., vol, 
2, p. 156, pl. 7 
‘“« Loose note,” Rop. Bar. & Fem., 2 vol. 134. 
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MOORE v. REES, 13 S. & R. 436. S. P. as Brown v. Furer, ante. 


MORGAN v. MORGAN, 5 Madd. C, 245. 
So far as it impugns Hearle rv. Greenbank, 1 Ves. 298; 3 Atk. 716; 
overruled in 4 Watts & Serg. 99. 


MORGAN v. RICHARDS, 1 P. A. Browne 171. 
Said that a contract made on Sunday was void by common law, de- 
nied, 6 Watts 234; 3 Watts & Serg. 446. 


MORGAN v. SCUDAMORE, 2 Ves. jr. 316; 3 Ves, jr. 197. 
locorrect, semble, 5 Madd. Rep. 377. 


MORGAN’S PRECED., 202, 205. 

In Ward v. Clark, 2 Johns. 10, the precedents in Morgan & Rich- 
ardson’s Practice in the K. B. are treated with bare respect by the 
supreme court of New York; and the point is ruled against the weight 
of their authority, per Gibson C. J., 12 S. & R, 428. 


MORRIS v. EDWARDS, 1 Ohio Rep. 194. 
S. P. as Keith v. Jones, ante. 


MORRIS v. FOREMAN, 1 Dallas 193. 

* This is but a short note of the case without any statement of facts, 
and seems more extensive than the principle of the case will warrant,” 
per Bradford J., 2 Dallas 147, by whom the facts of it are given; see 
1 Yeates 99. 


MORRIS vy. MILLER, 4 Burr. 2057. 

In actions for crim. con., the confessions of the defendant are not 
evidence to prove marriage, denied, per King J., by whom the subject 
is thoroughly reviewed, 1 Ashmead Rep. 273; see 8 S. & R. 161. 


MORRIS v. ROSSER, 3 East 15. 
Not law, Chamb. Land. & Ten. 267. 


MORRIS’S LESSEE v. VANDEREN, 1 Dall. 64. 
Corrected in 1 Watts 422. 


MOSELY’S REPORTS. 
Of moderate authority, 1 Binn. 213; see 2 Swanst. Rep. n. 195; 19 
Ves. 488; 1 Meriv. 92. 


MOSES v. HENISH, 5 Ves, jr. 692. 
Not authority, see Roper, vol. 2, Bar. & Fem. 250.° 
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MOSES v. M’FARLAN, 2 Burr. 1005. 

As to the authority of this case, it has been always suspected, and 
has lately been overruled, on the principle that the previous decision 
there brought into question was pronounced by a competent court, per 
Chase J., 4 Dallas 340; 1S. & R. 51; see 2 Munf, 275. 


MOUNTFORD vy. CATESBY, Dyer Rep. 328; (a.) and in marg. 

Agreement that lessee should enjoy quietly, &c., without the eviction 
or interruption of any one, will bind the Jessor against wrongful 
entries ; quere, see 3 Saund. 178, note 8. 


MULLIKEN v. AUGHENBAUGH, 1 Penn. Rep. 125. 

I erred in asserting in this case, that the construction as well as the 
existence of foreign Jaws is for a jury, and not for a court, per Gibson 
C. J., 1 Penn. Rep. 383. 


MURE v. KAY, 4 Taunt. 34, 43. 

‘“‘It has been generally understood, that by the comity of nations, 
the country in which a criminal is found, has aided the police of the 
country against whom the crime has been committed, in bringing the 
criminal to justice,” &c. Dictum of Heath J. denied, per Tilghman 
C.J., 10S. & R. 130. 


MURRY v. BAKER, 3 Wheat. 541. Questioned, 9 S. & R. 293. 


MURRY vy. RIGGS, 15 Johns. Rep. 571. 
Has been overruled, per Bronson J., 6 Hill (N. Y.) Rep. 435. 


WCALL v. LENNOX, 9S. & R. 304. Explained in 10 Watts 436. 


M’CARTY’S LESSEE v. REED, 5 Ohio Rep. 221. 
S. P. as in Brown v. M’Cullough, ante. 


M’COY v. PORTER, 15 8. & R. 571. 
Has been reconsidered, see 17 S. & R. 59; 1 Whart. 101. 


M’CULLOUGH vy. HOUSTON, 1 Dallas 444. 
Questioned, 12 S. & R. 265; overruled in 7 Watts 328, and 5 
Watts & Serg. 369. 


M’CULLOCH v. MONTGOMERY, 7 S. & R. 17. 
Dicta of Tilghman C, J., denied in 1 Watts 515, 


M’DILL’S LESSEE v. M’DILL, 1 Dallas 63. 
Repudiated in 1 Binn. 190; 8 Watts 382; see 4 Rawle 165. 
VOL. v.— Nos. vit. & 1x. 33 
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M’GREW’S APPEAL, 14S. & R. 396. 
Some of the expressions used require limitation, perhaps correction, 
per Huston J.. 17S. & R. 341. 


M’KETH v. SYMMONS, 15 Ves. jr. 335. 
Not accurate in one particular ; semble, Coote Mortg. 376. 


M’KIES’ EXEC, v. DAVIS, 2 Wash. Rep. 219. 
Doubted, 1 Penning. Rep. 30. 


M’KILLIP v. M’KILLIP, 2 Sy & R. 489. 
Not clearly reported, and see it explained, 8S. & R. 401. 


M’LAUGHLIN vy. SCOTT, 1 Binn. 61. 
«Juestioned, 3 Binn. 323; overruled, 4 Binn. 5. 


M’LEAN vy. FINDLEY, 2 Penn. Rep. 97. Corrected, 8 Watts 267. 
M’MIAN v. RICHMOND, 6 Yerg. Rep. 1. 


That the negotiable note of an infant is void, and not voidable only: 
contra, Hesser v. Steiner, 5 Watts & Serg. 476; see Goodsell r. 
Myers, 3 Wend. 479; Gr. Ov. Cas. 

WVEAGH vy. GOODS, 1 Dallas 62. 

(Quere, if not overruled, see 4S. & R. 226. 

NASH v. GILKESON, 5S. & R. 352. 


If testimony is erroneously admitted, it cannot be corrected by direct- 
ing the jury to disregard it, &c., denied in 8 Watts & Serg. 401. 


NEGLEY v. STEWART, 10 8. & R. 207. 

That immediately on the property (real estate at sheriff’s sale), being 
struck down, the purchaser must pay the money, or the sheriff may 
put it up again, &c.; as a universal proposition, I do not agree to this, 
&c., per Huston J., 2 Penn. 17. 


NELSON vy. DIXIE, Cas, Temp. Hard. 305. 

That words in the second person are supported by proof of words 
uttered in the third person, denied, 7 S. & R. 226; and see 128. & 
R. 428, 


NEWLAND ON CONTRACTS. Good book, 5 Munf. 318. 
NEWLIN v. NEWLIN, 1S. & R. 275. 
ilastily determined on an exception to evidence, &c., 1 Rawle 248. 


NEWMAN vy. WALLIS, 2 Bro. C. C. 143. 
Overruled, Beam. Eq. PI, 123; see Gunn v. Pryor, ante. 
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NIXON vy. LONG, 1 Dallas 6. 
An imperfect note of an erroneous decision, yet too deeply seated to 
ye abruptly eradicated ; per Gibson C. J., 3 Watts & Serg. 151. 


NOEL v. DICKEY, 3 Bibb 253; see The Comm. v. Murphy, aate. 


NORTH v. CROMPTON, 1 Cha. Ca. 196; 2 Vern, 253. 

Doubted, 1 Ball & B. 543; see 1 Ves. & B. 270. 
NORTHAMPTON’S (EARL OF) CASE, 12 Coke Rep. 133; 4 Res. 

‘‘ommented upon, 4 B. & Ald. 614; and see Pennington’s Rep. 185. 
NORTON v. ROUSE, 1 Binn. 469. 

is generally given up as indefensible, per Gibson C. J., 5 Watts 397. 
NUGENT vy. GIFFORD, 1 Atk. 143. 

The principle of overruled in Crane v. Drake, 2 Vern. 616; see 11 
S. & R. 386; 1 Cox’s Ca. 145, et seg.; see 17 Ves. jr. 163; 4 Bro. 
C.C. 136. 

NYE v. OTIS, 8 Mass. 122. 
As to the form of declaring &c., denied, 12 S. & R. 428. 


OGDEN vy. MILLER, 1 P. A. Brown Rep. 147. 
Corrected, see 6 Watts 67. 


OGILVIE v. FOLEY, 2 W. Blk. 1111. 
Has been overruled, per Gibson C. J., 1 Watts 62; see 3 Saund 


187, a., n. 2. 

OSTERHOUT v. ROBERTS, 8 Cowen 43. 
S. P. as Curtis v. Groat, ante. 

PAIN v. COLLEDGE, 2 Roll. 312. 
Questioned in Laws on Asspt. 163. 


PALMER, SIR THOMAS’ CASE, Noy 202. S.C. Moore 815, pi. 
1103. Denied, per Gibson J., 9S. & R. 345. 


PALMES v. DANBY, Prec. Cha. 137. 
Was a mortgage for years, 2 P. Wms. 717. 


PARISH v. STEVENS, 3S. & R. 299. 

‘That on a sale of unseated land for taxes, if no tenant is on the 
land, the law will presume the purchaser for taxes to be in possession,” 
overruled in 8 S. & R. 364, and 4 Watts & Serg. 38, 167-8; and see 
3 do. 515. 
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PARROT y. AUSTIN, Cro, Eliz. 232, case 2. 
That a testator cannot bind his executor where he is not bound him- 
self, doubted, 2 Rawle 191. 


PASLEY v. FREEMAN, 3 Term Rep. 51. 

Seems to have been considered as law by Id. Eldon, notwithstanding 
his observations on the case, 6 Ves. 186; 3 Ves. & B. 110, et seq. ; see 
6 Cowen 353. 


PEACOCK vy. MONK, 1 Ves. 128. 
S. P. as Clarkson v. Hanway, ante. 


PEACOCK vy. PEACOCK, 16 Ves, 56. 
Denied, per Rogers J., 1 Whart. 388. 


PEEBLES v. REEDING, 8 S. & R. 484. 
Has been much doubted, particularly in Kesler rv. Kesler, 2 Watts 
823, per Rogers J., 9 Watts 35. 


PEIGNE v. SUTTON, 4 M’Cord 387. Questioned, 6 Watts 12. 


PEOPLE vy. HUMPHREY, 7 Johns. Rep. 314. 
See Morris v. Miller, ante. 


PERK., sect. 118. See Sheph. Touchs., infra. 


PETER v. KENDALL, 6 B. & C. 703. 
That the owner of a ferry has no right to land his boats on the 
public road; contra, 1 Yeates Rep. 167; 9S. & R. 26. 


PETRIE v. HANNAY, 3 T. R. 418. 
Overruled, 3 Barn. & Ald. 181. 


PHILIPS v. BIGGS, Hardress Rep. 164. 
Was never decided, 12 Moo. 252. 


PHILLIPS v. THE DUKE OF BUCKS, 1 Vern. 227, 
Corrected in Mr. Raithby’s ed. of Vern., p. 229; see 6 Watts 540. 


PHILLIPS v. EAMER, 1 Esp. Ca. 357. 
Denied, per Gibson C. J., 6 Watts & Serg. 77; see Rex rv. Brooks, 


infra. 


PHILLIPS ON EVIDENCE. 
Character of, by Gibbs C. J., 8 Taunt. 457. 
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PHILLIPS’ EVIDENCE. 

“And here I take occasion in broad terms to dissent from the doc 
trine broached in Mr. Phillips’ Ev. 211, that a witness actually sworn, 
though not examined by the party who has called him, is subject to 
cross-examination by the adverse party, and that the right to cross- 
examine is continued through all the subsequent stages of the cause, 
so that the adverse party may call the same witness to prove his case, 
and for that purpose ask him leading questions,” &c., per Gibson C, J. 
1658. & R. 77; see 2 Watts & Serg. 506; 6 Watts & Serg. 75: and 
see 17 Pick. 490, 

PHIPPS v. STEWART, 1 Atk. 285. 
Not correctly reported, 2 Ves. & Beam. 88-9. 


PICKERING y. REYNOLDS, 4 Burr. 2049. ~ 

As to the distinction taken between acts mala in se and mala pro 
hibita, when applied to actions in court on contracts, denied, 7 Watts 
& Serg. 234-5. 

PIERCE vy, CROFTS, 12 Johns. 90. 

S. P. as Cruger v. Armstrong, ante. 
PIERSON y. GARNET, 2 Bro. C. C. 63. 

Overruled, semble, Sug. Pow. 510, 1 Am. ed. 
PIKE vy. CROUCH, Id. Raymond 730. 

That if counsel have permitted a legatee to be examined without o»- 
jection, they cannot afterwards except to him, not now the law, 2 Yeates 
39; 2 Vern. 464. 

PINNEY v. GLEASON, 5 Wend. 393. 

See Meason v. Phillips, ante. 


PLATT v. HIBBARD, 7 Cowen 501. Denied in 10 Watts 337 


PLATT v. SPRIGG, 2 Vern. 303. 
‘ Singular decision,” by ld. Eldon, 16 Ves, jr. 303. 
POLE v. FORD, 2 Chitty Rep. 125. Denied, 7 Watts & Serg. #4. 
POLE vy. LD. SOMERS, 6 Ves. jr. 309. 
Questioned, 1 Swanst. 401, n. 
POPE y. BISH, 1 Anstr. 59. Doubted, Beam. El. Eq. Pl. 31 
POPE vy. FOSTER, 4 T. R. 590. 


That an averment in pleading the day of a former tria!, must exact!y 
QQF 
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agree with the record produced in evidence, though it is laid under a 
videlicet, overruled in Purcell v. M’Namara, 9 East 157, and by Stod- 
dart vp. Palmer, 2 Barn. & Cres. 2. 


POPE vy. SIMPSON, 5 Ves. 446. 

Not correctly decided, 10 Watts 309; 11 Ves, 345; 15 Ves. 512, 
POPE v. TWINER, 4 Taunt. 818. 

Marg. abstract incorrect, 127-8 Taunt.; see Haynes v. Jones, ante. 
POSTLEWHAITE vy. GIBSON, 3 Esp, Rep, 226. 

Doubted, in Parton rv. Williams, 3 Barn. & Ald. 330. 
POTHIER. 

‘« Flis authority very high—next to a judicial decision in this country,” 
per Best J., 5 Barn, & Ald. 480-1. 
POTTER v. ETZ, 5 Wend. 74. 

Commented on and explained, 6 Hill (N. Y.) Rep. 389. 
POTTS v. GILBERT, 3 Wash. Rep. 475. 

Overruled in 7 S. & R. 177; 6 Watts 378. 
POTTINGER v. WIGHTMAN, 3 Merivale 67. 

The principle of it doubted, per Gibson C. J., 2 Watts & Serg, 571. 
POWELL ON DEVISES, p. 302. 

Whether upon authority to executors, the survivor may sell, denied, 
per Yeates J., 3 Binn. 72-3. 
POWER v. WELLS, Doug. 24; Cowp. 818. 

Imperfectly reported, 12 Wheat. 190. 


POWNAL v. FERRAND, 6 Barn. & Cres. 439. 
See Cruger v. Armstrong, ante. 


PRATT v. STRYER, 1 P. A. Brown’s Rep, 282. 
The report of that case is summary, and the reasons given for the 
judgment unsatisfactory, per Gibson C. J., 4 Watts & Serg. 203. 


PREECE v. CORRIE, 5 Bing. 24. 

“Is a decision on the letter of the statute of frauds, without a pre- 
tence of assertion that it accords with the intent, and it violates a car- 
dinal rule of construction,” per Gibson C. J., 7 Watts 124. 


PRESBYTERIAN CORPORATION vy. WALLACE, 3 Rawle 169. 
That the purchasers of different tracts of land at different times, sub- 
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ject to the payment of a mortgage upon the whole, shall contribute pro 
rata to the payment of the mortgage, according to the relative value 
of their respective tracts, denied, per Kennedy J., 1 Barr 279; and 
Naylor v. Stanly, 10 S. & R. 450, confirmed. 


PRESTON v. CROFUT, 1 Conn. Rep. 527, note. 
That a deed fraudulent as against creditors, is void also against a 
bona fide purchaser, see 2 Mason 279. 


PRESTON v. PERTON, Cro. Eliz. 817; Roll. 441. 

To a scire facias upon a judgment, the defendant may plead a judg- 
ment in debt on the same judgment, denied, 2 Watts & Serg. 223; 3 do. 
36 ; see Cowper v. Langworthy, ante. 


PRESTON ON ESTATES, Vol. 1, p. 132. 

That on a grant to husband and wife and a third person, as tenants 
in common, each of the three will have a distinct and separate estate, 
&c., denied, per Kennedy J., 6 Watts & Serg. 322. 


PRING v. CLARKSON, 1 Barn. & Cres. 14; S.C, 8 Eng. Com. L, 10. 
Denied by Kennedy J., 2 Whart. 258, &c.; but see 9 Watts 281. 


PROBERT v. BROGHURST, 7 Taunt. 539. 

The lord chancellor having called chief baron Richards and chief 
justice Abbott to his assistance, differed from the court of common 
pleas, the judges agreeing in opinion with him, 1 Swanst. 309; see the 
lord chancellor’s remarks on the argument in the common pleas, i6., 
p- 312. 


PULTENEY v. LD. DARLINGTON, 7 Bro. P. C. 530. 

There is a point (election), not reported, 1 Swanst. 374, n.; ques- 
tioned, ib. 401, n.; and it is unintelligible, because the will of sir Wil- 
liam Pulteney is not stated in it, 1 Swanst. 438,n. The will is stated, 
2 Ves, jr. 544. 


PURDEW v. JACKSON. 
The opinion of sir Thomas Plumer disputed, per Gibson C, J. in Si- 
ter’s case, 4 Rawle 480, and in 7 Watts & Serg. 169. 


PURDON v. JACKSON, 1 Russel 1. See Purdew v. Jackson, supra. 


PUTBURY v. TREVILIAN, Dyer 142, b. 
Overruled (seems), 2 Ves. & Beam. 385. 


PUTNAM v. LEWIS, 8 Johns. 304. Questioned, 1 Rawle 396. 
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THE QUEEN’S CASE, 2 Brod. & Bing. 300. 

That evidence of contradictory statements having been made by a 
witness shall not be given, without first interrogating the witness pro- 
posed to be contradicted, &c., denied ; and in Pennsylvania it is left to 
the discretion of the court, &c., 5 Whart. 288. 


QUEEN v. READ, Fortesq. 98. 
The authority of that case was destroyed in The King rv. Curl, 2 
Stra. 788, per Tilghman C, J., 2.8. & R. 102. 


THE QUEEN v. GODDARD, 2 Id. Raym. 922. 

No adjudged case supports the dictum of Id. Holt, in ‘The Queen r. 
Gsoddard, that a defendant can plead over but in treason or felony, per 
Gibson C. J., 3 Penn. Rep. 263; see 8 Watts & Serg. 83. 


RABORG v. PEYTON, 2 Wheat. 385. 
5. P. as Cruger rv. Armstrong, ante. 


RACKSTRAW v. IMBER, Holt N. P. Ca. 365; 8. C. 3 Eng. Com 
Law Rep. 132. 
Doubted, per Kennedy J., 4 Watts & Serg. 16; but see 4 do. 144 


RAMSY’S APPEAL, 2 Watts 228. 
imperfectly stated as reported, 8 Watts 447. 


RANDALL et ux. v. ———, 2 Madd. 308. 

The decision in that case may be correct, yet not for the reasor 
given by the reporter, viz. that the judgment which had been given 
was not only voidable, but void, per Kennedy J., 4 Watts 279-80 
& 374. 

RANDALL v. MALLET, 14 Maine Rep. 51. 

Overruled in Webber et al. rv. Mailet, Law Rep. Sept. 1339, p 

143-4. 


RANDALL v. WILLIS, 5 Ves. jr. 262. 
Seems not to be authority, Roper Bar. & Fem. vol. 2, p. 31-2-3 
it is inconsistent with Lewis v. Madocks, 17 Ves. 48. 


RASTALL’S ENTRIES, p. 385, ed. 1670, tit. Jail Delivery, pl. 4 
Incorrect, 1 M. & Sel. 188. 


READ v. ADAMS, 6S. & R. 356. 

That in an action on a foreign bill of exchange, an indorsee need 
not prove that the indorser had notice of the non-acceptance of the bill ; 
oppo. Watson v. Loring, 3 Mass. 557 ; vide Gr. Ov. Cas. 
































Cases Overruled, Doubted, Qualified, §c. 393 


READ vy. CROP, 1 Bro. C, C. 492. 
See the judgment stated from Mr. Cox’s MSS. n., 1 Swanst. 401, n. 


READ’S PRECEDENTS (Pennsyl.) 
Mr. Read took many of his precedents from old manuscripts of good 


authority, &c., see 13 S. & R. 235. 


REED v. INGRAHAM, 3 Dallas 505, 
Not agreed to, see 17 S. & R. 291. 


REEVES DOM. REL., 357-8. 
That the master is liable for the wilful acts of his servant, if done 


in the immediate performance of his master’s business, denied in 19 
Wend. 346. 


REID v. DARBY, 10 East 143. 
How far impugned by Read v. Benham, 6 Moo. 397. 


REMINGTON v. STEVENS, 2 Stra. 1271. 
A loose note, 1 Crompt. & Sew. 10. 


RETAN v. DREW, 19 Wend. 304. 
Explained, 6 Hill (N. Y.) Rep. 10. 


REX v. BROOKE, 2 Stark. Ca. 473. 

The authority of this case is shaken to its centre by Reed rv. James, 
1 Stark. Ca. 13; Davis v. Dale, 1 Moody & Malk. 514; Simpson v. 
Smith, 1 Stark. Ev. 162, note n., per Gibson C, J., 6 Watts & Serg. 
77; see 168. & R. 77; 1 Crom. M. & R. 94. 


REX v. DAWES, 1 Ld. Raym. 722; S. C. 2 Salk. 608, 
Overruled by anon., 1 Stra. 479; S. P. Com. Rep. 264. 


REX v. FLOWER, 8 Term Rep. 324. 
The dictum of Id. Kenyon as to the right to the habeas corpus, over- 
ruled in Hobhouse’s case, 3 Barn. & Ald. 420. 


REX vy. MEDDLEHURST, 1 Burr, 399. 
Quere if law, 7 Dowl. & Ryl. 683. 


REX v. NICHOLS, 2 Stra, 1227. 
Imperfectly reported, and there is a fuller note in 13 East 411-2. 


REX v. PYWELL, 1 Stark. Rep. 402. 
Denied, per Gibson C. J., 5 Watts & Serg. 463. 
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REX v. VINCENT, Stra. 481. 
Has been repeatedly overruled, 4 Watts 191. 


REX v. WHITING, 1 Salk. 283. 

That on an indictment for a cheat, in procuring a note from H. by 
slight of hand, H. is not a witness against defendant, denied in 2 
Yeates 5. 


REYNOLDS vy. BUCKLE, Hob. 326. 
Said the issue there was found for the defendant. This is a mis- 
print, it should be for the plaintiff, see Comb. 380; 4 Rawle 343. 


RICHARDSON y. GREESE, 3 Atk. 65. 
The printed report is incorrect, 11 Ves. jr. 548, per Id. Eldon. 


RICHARDSON vy. THE MARINE INS. CO., 6 Mass. 170. 
Denied in 12 S. & R. 444, on the authority of 3 Wheat. 153; see 
1 Johns. 249; 15 do. 523. 


RICHARDSON’S PRACTICE, K. B.171. S.P. as Morg. Prec., ante. 


RICHMOND vy. CADOGAN, cited 17 Ves. jr. 67. 
Corrects Davenport v. Oldis, 1 Atk. 579, ante. 


RICHTER v. SELIN, 8 S. & R. 425. 
Obiter dictum of Duncan J. corrected, 1 Whart. 225. 


RIDLEY v. TAYLOR, 13 East 175. Denied, 11 8. & R. 357. 


ROBERTS v. ANDERSON, 3 Johns. Ch. Rep. 371. 

Doubted, 2 Mason 279. 
ROBERTS v. BARKER, 1 Cromp. & Mees. 809. 

The outgoing tenant is entitled to the manure made during the term: 
contra in Pennsylvania, Barrington v. Justice, 4 Penn. Law Jour. 289, 
and cases cited. 


ROBERTS v. DIXWELL, 1 Atk. 606. 
Same as Morgan v. Morgan, ante. 


SOBERTS ET AL, v. ANDERSON, 

That a bona fide purchaser from a fraudulent grantee, acquires no 
title by the conveyance against the creditors of the fraudulent grantee. 
overruled, in S. C. 18 Johns. 515, and denied, 3 Penn. Rep. 165. 


ROBERTS ON FRAUD. CONVEY. 
Not to be regarded, 3 Johns, Cha. Rep. 491. 
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ROBINSON v. BLAND, 1 W. Bik. 260; 2 Burr. 1077. 
S. P. as in Barjean v. Walmesly, ante ; doubted in 4 S. & R. 360. 


,OCKFELLER vy. DONNELY, 8 Cowen 63. 
Questioned, per Bronson J., 6 Hill (N. Y.) Rep. 325. 


RODNEY v. CHAMBERS, 2 East 283. 
Overruled in Titley v. Durand, 2 Roper Bar. & Fem. 278. 


ROGERS vy. ROGERS, 3 P. Wms. 193. 
Said to be better reported in Forester 268 ; 1 Ves. & Beam. 271. 


ROLLE. 

** Respectable as the name of Rolle may be, I cannot avoid observ- 
ing, that when he cites an authority for his doctrine, we are bound to 
examine the accuracy of his extract,” per Yeates J., 6 Binn. 140. 


ROLLE ABR. 606, tit. Detinue ; citing 9 Hen. VI. 58. 

Said that if bailee of goods deliver them to him who has the right, 
yet be chargeable to his bailor, who in truth has no right, so if the 
bailee deliver them to the bailor, in such case he is not to be charge- 
able to the true owner thereof, 1b. 607, citing 7 Hen. VI. 22; 9 Hen. 
VI. 58; denied, per Kennedy J., 6 Whar, 421, 443. 


ROLLE’S ABR. 390. Incorrect, 2 M. & Sel. 518, 520. 


ROPER ON LEG., p. 26. 
That a donatio mortis causa must be made in peril of death, or 
during last sickness ; the latter denied, per Gibson C. J., 2 Whart. 22. 


ROSA v. BROTHERTON, 10 Wend. 85. 

*« That when a creditor receives the transfer of a negotiable note in 
payment of a pre-existing debt, he takes it, although transferred to him 
before maturity, subject to all existing equities between the original 
parties.” That case was not well considered, and has been overruled, 
per Rogers J., 6 Whart. 232. 


ROSE v. HIMELY, 4 Cranch 279. Commented on in 6 Cowen 425. 


ROUNDELL v. CURRER, 2 Bro, C. C. 73. 
The judgment better stated, 1 Swanst. 382. 


ROWLEY v. RIDLEY, 2 Dick. 622. 
Questioned, 2 Ves. & Beam. 185, n. b. 


ROWLEY v. STODDARD, 7 Johns. 207. Questioned, 1 Rawle 396. 
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RUGBY CHARITY v. MERRYWEATHER, 11 East 375, n. 
Shaken in Woodyer v. Hadden, 5 Taunt. 142; 5 Barn. & Ald. 


Rep. 457; 3 K. C, 450. 


SADDLER v. HOBBS, 2 Bro. Ch. Rep, 117. 

Dictum of ld. Thurlow, that a creditor should not have a right to 
charge an executor, when legatees should not, &c., denied in 4 Rawle 
154; and see 8 Watts & Serg. 148. 

SAMM’S LESSEE v. ALEXANDER, 3 Yeates 268. 


our 


The dicta of judge Yeates denied in 1 Rawle 227. 


SAMPEN v. HATCH, 2 Stra. 934. 

That a judgment cannot be confirmed in part and reversed in part, 
overruled by Cumming v. Sebley, 4 Burr. 24-29; see 4 Yeates 548 : 
7 Mass. 443. 


SANDERS v. POPE, 12 Ves. jr. 282. 
Overruled, 16 Ves. jr. 403 et seqg., and note to Ingraham’s ed. 


SANDERSON’S EXEC, v. LAMBERTON, 6 Binn. 129. 
This is one of the few decisions in Mr. Binney’s Reports, from which 
my judgment inclines to dissent, per Gibson C. J., 6 S. & R. 439, 


SARGEANT’S CASE, 5 Cowen 106. 

That a widow whose daughter has been debauched while at service 
under indentures subsequently cancelled, might maintain an action for 
the seduction, denied, per Gibson C. J., 2 Watts 477. 


SATTERLEE v. MATHISON, 13S. & R. 133, 

In effect reversed by Tracy v. Overton, 14 8. & R. 311, per Hus- 
ton J. in Satterlee v. Mathison, 16 do. 176-7; see 2 Peters Rep. 380 
and 8 Watts 294. 


SAVOY v. JONES, 2 Rawle 343. 
The question in that case is, perhaps, not definitely settled, see 2 
Whart. 197. 


SCARBOROUGH, EARL OF y. BARTON, 2 Atk. 111. 
Is better reported, Barnard 255 ; ib. 160, n. 


SCHOCK vy. M’CHESNEY, 2 Yeates Rep. 473. 

That an action for a malicious prosecution on a criminal charge, 
will not lie where no indictment has been sent to the grand jury, de- 
nied ; S.C. 4 Yeates 507 ; though slander will not; do. 
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SCOTT v. LIFFORD, 1 Camp. 250. Recognised, 1 S. & R. 409. 


SCOTT v. MINTOSH, 2 Campb. 238. 
Overruled by Tompkins v. Willshear, 5 Taunt. 431; 1 Saund. Pi. 
& Ev. 76, Am. ed. 


SCOTT v. TYLER, 2 Dick. 724. 

Mr. Dickens’ account of that case confirmed, and the case more ac- 
curately stated by Id. Eldon, 17 Ves. jr. 166; see 9 Ves. jr. 9, n. a.. 
where 8. C. Rep. 2, Bro. C. C. Rep. 431, is commented on. 
SCURRY v. FREEMAN, 2 Bos. & Pull. 112. 


~ 


Denied, per Kennedy J., 4 Watis & Serg. 458. 


SEIXAS v. WOOD, 2 Caine Rep. 48. 
Questioned in 3 Rawle 42-3; but see 1 S. & R. 50, and 1 Watts & 
Serg. 100. 


SELLON’S PRACTICE. 
See 3 Barn. & Cres, 551; 5 Dow]. & Ryl. 446, rem. as to autho- 
rity of. 


SELLS v. THE ADM’RS. OF HUBBELL, 2 Johns. Ch. Rep. 397. 
Dicta of Kent C.J., denied, see 5 Watts 232. 


SETON v. SLADE, 7 Ves. 275. 
Dictum of Id. Eldon, denied in Wilson ». Clarke, 1 Watts & Serg. 
556, 


SHARPNELL v. BLAKE ET AL., 2 Eq. Ca. Abr. 603. 
Incorrect, semble Coote Mortg. 897. 


r=) 


SHEDDON v. GOODRICH, 8 Ves. jr. 481. 


Passages in it incorrectly reported, semble 18 Ves. jr. 166. 


SHEEHY v. MANDEVILLE, 6 Cranch 263. 

“For myself I could wish that case had not been overruled; but it 
has been overruled in New York, and in this state in 9 Johns. Chan. 
265-8 ; 9 S. & R. 142; and by one of the judges who decided it, in 
Peters C. C. Rep. 301.” 


SHEP. TOUCH, 513, citing Plowd. 307, 

‘“‘T covenant with B. in consideration of the marriage of my son with 
daughter of C., to stand seised to use of R. a stranger, for life, and 
then to use of my son and wife in tail; on this case a use shall rise tc 
R.” 


VOL. V.—Nos. vill. & Ix. 34 
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Rejected, Gilb. on Uses 255. Purposely omitted by Roll. vol. 2, p- 
784. Denied, 1 Lev. 195 and 4 do. 137; Cornish on Uses, p. 66-7, 
and 1 Burr, 282. 


SHEPHARD vy. WATSON, 1 Watts 36. 
Seems is not law, 14 8. & R. 206, and 4 Watts 291. 


SHEPHARD’S TOUCH. 54. 
‘That if a man seal and deliver an empty piece of paper or parch- 
ment, albeit he do therein withal give commandment, that an obligation 
r other matter shall be written in it, and this be done accordingly, yet 
this is no good deed,” has been overruled, 1 Anstr, 229; 65S. & R. 
508, &c., per Rogers J., 17 S. & R. 439. 


“~HEPHERD vy. HAMPTON, 3 Wheat. 204. 
Dictum of Marshall C. J., denied, per Rogers J., 5 Watts & Serg. 109. 


SHERIDAN’S PRACTICE. 

Said by Shippen C. J., to be a work of authority, 2 P. A. Browne 
Rep. 44. 
SHEWELL v. FELL, 3 Yeates 17. 

Dictum of Yeates J., that the common law rule as to escapes, was 
claxed in Pennsylvania, denied, per Gibson C.J., 2 Penn. Rep. 169. 


SHRUNK v. THE PRESIDENT &c. OF THE SCH. NAV. CO., 14 
S. & R.71. Contra, 5 Pick. Rep. 201; 17 Johns. Rep. 195; 20 
do. 90; G. Ov. Cas. 

SHUTTLESWORTH v. NOY, 8 Mass. 229. 

Dictum, that money due upon a note given, payable to the wile dur- 
ing coverture, would go after the husband’s death, to his executor, Xc., 

and not to the wife, denied, per Kennedy J., 4 Rawle 181. 


SIMMONDS v. LD. KINNAIRD, 4 Ves. 740. 


Corrected, 2 Ves. & Beam. 185, n. b. 


SIMS v. GURNEY, 4 Binn. 513. 

Shaken if not overruled, by Walker v. United States Ins. Co., 11 S. 
& R. 60, per Kennedy J., 4 Whart. 362. 
“IMPSON vy. GRIFFEN, 9 Johns. Rep. 131. 


Certainly carries the law farther than it is carried in Pennsylvania, 
“c., 5 Rawle 109. 


“'MPSON vy. VAUGHAN, 2 Atk. 32. Incorrect, 2 Wash. Rep. 140. 
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Cases Overruled, Doubled, Qualified, &c. 


SINGLETON v. BREMEN, 4 M’Cord 12. 

“lo raise a use by deed of bargain and sale, a valuable considera- 
tion must be expressed; but the smallest is sufficient, the amount need 
not be stated.”? The law was thus ruled in Jackson r. Alexander, 3 
Johns. 478 and 18 Johns. 60; though in Singleton v. Bremen, it was 


ruled differently, 1 Watts & Serg. 395. 


SKINNER v. DAYTON ET AL., 19 Johns. Rep. 513. 

[ cite it merely to dissent from a point of doctrine asserted in it on 
the authority of Ball 7. Dunnsterville, 4 T. R. 313, that an authorits 
to one partner to bind the others by deed, may in some cases be by 
parol, per Gibson C. J., 1 Penn. Rep. 290-1. 


SKINNER vy. STACY, 1 Wils. Rep. 339. 
Not fully or carefully reported, Coote Mortg. 339. 
SLOCUM vy. DESPARD, & Wend. 615. 
Questioned, per Bronson J., 6 Hill (N. Y.) Rep. 415. 
SMALL v. BIXLEY, 18 Wend. 514. 
Overruled, 6 Hill (N. Y.) Rep. 353. 
SMITH v. BROMLEY, Doug. 696, notes (3d ed.) 
Approved, 3 Watts 269. 


SMITH v. MERCER, 6 Taunt. 76. 
Doubted, 5 Dowl. & Ryl. 409, 411. 


SMITH v. JOHNSTON, 1 Penn. Rep. 471. 

That by a sale, conveyance and delivery of possession of land, the 
grain growing thereon, does not pass to the vendee, overruled, 3 Watts 
394; 7 Watts 379; 9 Watts 46; 3 Johns. 222. 


SMITH v. RICHARDSON, &c., 3 Caines 219. 

That in an action for refusing to carry goods, &c., the damages 
shall be estimated at the port of embarkation, denied in 12 8. & R. 
1536-7. 

SMITH v. SHELBURY, 2 Mod. 34. Denied, 1 Salk. 171. 
SNAG v. GEE, 4 Co. 16. Denied, 10 S. & R. 48, and cases cited 


SNIDER AND VANVECTER vy. M’CROY, 2 Johns. 227. 
Dissented from, 6 S. & R. 60. 

SNYDER v. VANVETCHEN, 2 Johns. Rep. 
Doubted, 6 S. & R. 60. 











100 Cases Overruled, Doubted, Qualified, $c. 


SOULLE vy. GERARD, Cro, Eliz. 525, 8. C. Moor 422; Noy 64, 529. 

Said by lord C.J. Willes to be of little authority, W ites Rep. 311; 
and see 7 Har. & J. 245—(though it seems to be recognised in Id. 
Raymond 506, sed vide S.C. 12 Mod. 277; Comyn 95; and see 3 T. 
R. 474)—and to be stated but obscurely, &c., per Yeates J., 3 Yeates 
Rep. 227-9. 


SOUTHERLAND vy. PARRY, 2 Penn. Rep. 145. 


Quere, if reconcilable with Smith v. Webster, 2 Watts 478; or if 


sustainable at all, 5 Watts 167; see 9 Watts 318. 


SOWTON v. CUTLER, 2 Che. ig 57. 

Full of verbal inaccuracies, Beam. Eq. Pl. 143, n. 3. 
SPARKS v. GARRIGUES, 1 Binn, 152. 

Dicta of Tilghman C. J. as to issuing an execution, by motion to the 
-ourt instead of a sci. fa., &c., denied, 1 Watts 62. 


STACK v. LEONARD, 9 Mod. 91. Disapproved, 19 Ves. jr. 141. 


. ALBANS, DUKE OF v. BEAUCLERK, 2 Atk. 636. 
Incorrect, 5 Madd. Rep. 358 ; see 1 Bro. C. C. 389. 
STANFIL v. HICKS, 1 Id. Raym. 280, S.C. 2 Salk. 413; ib. 135. 


S. P. as Bellasyse v. Burbridge, ante ; and see Doe d. Clark v. Sma- 
nidge, Law Library for June, 1846, p. 500. 
STARKIE EV. page 186. 

The rule by Starkie as to when a party may confirm the character 
of an impeached witness, contradicted, per Rogers J., 9 Watts 125; § 
Pick. 154; 19 Wend. 593. 

STARRETT’S CASE, 1 Dallas 356. 
Overruled, 1 Yeates 25; 4 Dallas 124; and see do. 388, note 1. 


THE STATE v. DICKEY, 4 Halstead 293. 

That a civil injury which is not indictable when committed by an 
individual, does not contract the quality of guilt by being the act of a 
confederacy; contra, The state v. Buchanan, 5 Har. & J. 317, and 5 
Watts & Serg. 464. 


STATE v. DOUGHERTY, 2 Tenn. Rep. 80. 
S.P. as Curtis v. Strong, ante. 


THE STATE v. STALLINGS, 2 Hayw. 300. 
See the Commonwealth v. Murphy, ante. 
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Cases Overruled, Doubted, Qualified, §c. 401 


STAUNTON v. OLDHAM, 2 Atk. 383. 
Not correctly reported, 1 Myl. & K. 635. 


STEELE v. THE PHGENIX INS. CO., 3 Binn, 306. 
‘* The time is come when the doctrine in this case must be exploded 
altogether,” per Gibson C. J., 1 Barr 365, 


STEIGLITZ v. EGGINTON ET AL., Holt Rep. 141. 
Denied in Taylor et al. v. Corryell et al., 12 S. & R. 249; see 5 
Watts 159; and Harrison v. Jackson, 7 T. R. 207, ante. 


STEINHAUER v. WITMAN, 1S. & R. 438. 
Explained, 9 S. & R. 161-2. 


STEWART v. THE COMMONWEALTH, 48. & R. 195. 

Dictum of Duncan J., that the notes charged in the indictment should 
be described as being ‘‘ due and unpaid,” denied per Kennedy J., 4 
Rawle 466. 


STONER v. GIBSON, Hobart 81, 6b. 

That if defendant plead in bar a plea which is good, and the plain- 
tiff demur to it, and the defendant pending the demurrer, pleaded an- 
other matter, puis darrein continuance, which is decided against him 
either on demurrer or on trial, still he would be entitled to the benefit 
of his first plea, &c.; but in this case, according to Moore 871, pl. 
1210, it was resolved that a plea, puis darrein continuance, could not 
be pleaded after a demurrer, per Kennedy J., 4 Rawle 92, which see. 


STORY EQ. JURIS. 472, note 2. 

That a surety who has paid the debt, &c., is not entitled to the as- 
signment of the security against his principal or his co-surety, ques- 
tioned, per Gibson C. J., 9 Watts 453. 


STORY EQ. JURIS., sect. 497. 

‘If one of the sureties dies, the remedy at law lies only against the 
surviving parties; but in equity it may be enforced against the repre- 
sentatives of the deceased party, and he may be compelled to contr:- 
bute to the surviving surety, who shall pay the whole debt.” 

By the term “ sureties” here, I apprehend that joint debtors merely 
are meant, and it cannot be supported by any other meaning, &c., per 
Kennedy J., 2 Whart. 364. 


STORY’S EQ. Vol. 2, sect. 1233, citing Barnes v. Rackster, 1 Younge 
Coll. 401, &e. 
So far as it conflicts with Clowes v. Dickinson, 5 Johns. Ch. Rep. 
440, is denied, per Kennedy J., 1 Barr 275. 
34* 











102 Cases Overruled, Doubled, Qualified, §c. 


STOUFFER vy. COLEMAN, 1 Yeates 393. 
is not accurately reported, &c., 7S. & R. 75. 


STRATFORD v. BOSWORTH, 2 Ves. & B. 341. 


See Fowle v. Freeman, ante. 


STRANGFORD v. GREEN, 2 Mod, 227. 

Besides the particular features of this case, which is not well report- 
ed, it is to be observed, that it was at an era when commercial law 
was but little understood in England, &c., per Duncan J., 12 S. & R. 


250-1. 


STREET vy. HOPKINSON, 2 Stra. 1055. 
That the K.B. has not power to award a venire de novo, in a writ 
error to C. B., not law, see 2 Stra. 1053 and 1 Watts 490. 


STRETTON’S CASE, 1 Ves. jr. 266. 
Is an imperfect and unsatisfactory note, but is authority, 14 Johns. 
‘ha. Rep, 544. 


STRICKLER v. TOD, 10S. & R. 69. 
Opinion of Duncan J. S.P. as in Blk. Com. 403, ante. 


STRIKER v. MOTT, 6 Wend. 465. 
Explained, 6 Hill (N. Y.) Rep. 342. 


STROUD vy. LADY GERRARD, 1 Salk. 8. 
That facts, &c., must be pleaded according to the operation things 
have in law, not so strictly enforced here, &c., see 2 Whart. 260. 


STUBBS v. LUND, 7 Mass. 453. 
The opinion of Parker C.J. dissented from by Rogers J., 1 Rawle 


>) 
-—~* 


STYMETS v. BROOK, 10 Wend. 206, 

May be in accordance with the statute law in that state, but it is op- 
posed to the English law, &c., see 4 Watts 283, 374; see Brown r 
M’Culloch, ante. . 


SUGDEN VEND. 487. 

That notice alone before the execution of the deed and payment of 
the whole purchase money, will defeat the estate of the purchaser, &c., 
denied, per Tilghman C. J., 3S. & R. 434. 


SUGDEN’S POWERS. 
“In many respects excellent,” per Id. Eldon, 17 Ves. jr. 393 
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Cases Overruled, Doubted, Qualified, §c. 403 


‘* Book of great authority,” per Park, 2 Brod. & Bingh. 535; 3 Johns. 
Cha. Rep. 531. 


SUGDEN’S VEND. AND PURCH. 
*“« Excellent work,” per Id. Eldon, 18 Ves, jr. 96. 


SUTTON AND COLDFIELD y. WILSON, 1 Vern. 254. 
Overruled, semble 19 Ves. jr. 434. 


SUTTON v. NELSON, 108. & R. 238. 

The word “ filing” was carelessly used for delivering, on a suppo- 
sition that the one would follow the other as a matter of course, per 
cur. 1 Watts 42; 9 Bing. 46. 


SWANNOCK v. LYFFORD, Amb. 6. 
Reported by mistake under name of Hill ». Addams, 2 Atk, 208-9 ; 
2 P. Wms, 707, n. 


SWEARINGEN v. PENDLETON, 48. & R. 389. 
The principle of that case explained, 3 Penn. Rep. 189. 


SWIFT v. TYSON, 16 Peters Rep. 1. 
So far as it conflicts with Coddington v. Bay, 20 Johns. Rep. 637, 
disapproved, 6 Hill (N. Y.) Rep. 93. 


SYLER v. ECKART, 1 Binn, 378. 
Explained in 3 Penn. Rep. 362, per Kennedy J. 


SYMANER v. TATTAM, 1 Atk. 613. 
The doctrine is too generally stated, 16 Ves. jr. 308. 


TARDYFF v. SCHINGHAN, 1 Bro. C. C. 423. 
Overruled, 3 Sim. 501, et seq. 


TARGET v. GAUNT, 1 P. Wms. 433. 

The distinction in that case, between a devise which would create an 
estate tail in lands and not in chattels, has been since exploded, &c. ; 
see remarks of Gibson C. J., 17 S. & R. 294-5. 


TATLOCK v. HARRIS, 3 Term Rep. 172. 


S. P. as in Cruger v. Armstrong, ante. 


TAYLOR v. MILNOR, 10 Ves. jr. 444. 
Goes too far, as stated in the report, 16 Ves. jr. 355. 


TAYLOR v. OKIE, 13 Ves. 180. 
Denied, per Rogers J., 8 Whart. 279. 











104 Cases Overruled, Doubted, Qualified, §c. 


TERMS DE LA LEY. 


Book of great antiquity and accuracy, 7 Dowl. & Ryl. 796. 


THACKARA v. CURREN, 2 P. A. Browne 246. 

Disapproved of in 15 8. & R. 83. 
THELLUSSON vy. WOODFORD, 123 Ves. 209. 

Denied, per Kennedy J., 1 Whart. 504-8. 
[THEOBALD ON PRIN. AND SURETY, p. 259. 

That sureties are entitled to stand in the place of the creditor, and 
to have the same remedies as he would have had only in respect of 
collateral securities, &c., denied, per Gibson C, J., 9 Watts 455. 


THOMAS vy. CROSWELL, 7 Johns. Rep. 264. 
Disapproved, 6 Hill (N. Y.) Rep. 5128. 


THOMAS v. PLEDWELL, 2 Eq. Ca. Abr. 599, pl. 25; 7 Vin. 53, pl. 5. 
Seems to be inaccurate, see 16 Ves. jr. 425 et seq., in arg. of counsel. 


THOMAS v. THOMAS, 6 T. R. 671. 

As to excluding evidence of professions, previous to the execution of 
a will, indicative of an intention to give the property in a particular 
way, questioned, 3 Watts 392. 


THOMPSON v. DOUGHERTY, 128. & R. 448, 
Unsustainable by principle or authority, 2 Whart. 246. 


THOMPSON v. LEACH, 2 Ventris 193. 
The majority of the judges in that case were wrong, and J. Ven- 
tris who dissented, right, Towson v. Tickell, 2 Barn. & Ald. 31. 


THOMPSON v. PHILLIPS, 1 Bald. 72. 

That when the acknowledgment of a sheriff’s deed is once taken, 
every thing which has been done, is considered as done by the previous 
order or subsequent sanction of the court, and cannot be disaffirmed 
collaterally, &c., denied, per Huston J., 2 Watts & Serg. 288; and 
see 1 Watts & Serg. 519. 

There is another point in Thompson v. Phillips, which I totally 
deny, viz. that a sheriff’s sale will pass any title, where (there is) no 
fi. fa., or where a fi. fa. is levied after the return day, inquisition, and 
condemnation, without a previous levy on a writ which has been 
served, per Huston J., do. 

THOMPSON v. STANHOPE, Amb. 737. 

It does not appear by the Neg. book that an injunction was granted, 

1 Ves. & Beam. 21. 
































Cases Overruled, Doubted, Qualified, §c. 405 


THORNBURY v. DEW, vide 2 Brown Ch. Rep. 383. 
The opinion of Willes C, J. denied, in 1 Yeates 228. 


THOROUGHGOOD’S CASE, Noy 73. 

A. having a judgment in debt and an execution against B., who died, 
sheriff levied the money upon the executors of B., held by the court to 
be “nought.” In Dyer’s Rep. 76, c., the editor substitutes ‘ void” 
for “nought,” said to be unwarranted, and the whole decision long 
since overruled, per Kennedy J., 4 Watts 375, 282. 


THURSTON vy. SLATFORD, 1 Lutw. 377. 


Reported contra, 1 Salk. 234. The case is not satisfactory either 
way, &c., per Duncan J., 7S. & R. 393. 


TILLIER v. WHITEHEAD, 1 Dallas 269. 
Questioned, 8 Watts & Serg. 65. 


TOLLER ON EX. 484, 5S. P. as Saddler ». Hobbs, ante. 


TOWNSEND v. WILSON, 1 Barn. & Ald. 608. 
Ld. Eldon said he did not agree to that case, Jacobs Rep. 193. 


TRACY vy. HARKINS, 1 Binn. 395, in court of com. pleas. 

The reasons given for that decision by no means satisfy this court, 
78. & R. 227, 
TRACY v. WICOFF, 1 Dallas 124. 

Is as unfounded in principle as in authority, and has been directly 
overruled, &c., per cur. 8 Watts & Serg. 18. 


TRAFFORD v. TRAFFORD, 3 Atk. 347. 
The report incorrect, and case overruled, 12 Ves. 232, per ld. Eldon. 


TRIMBLE v. THORNE, 16 Johns. Rep. 15 


9 
** Stands alone and unsupported,” 7 Conn, 528. 


TROUGHTON v. GITLEY, Amb. 630. 
Is attended with difficulty, 16 Ves, jr. 238. 
TRUNDELL v. TROWELL, Sty. 273; Gilb. 188, 3d ed. 
Overruled, see 3 Saund. 209, c., n. (1). 


TURNER v. DOUBLEDAY, 6 Madd. Rep. 94. 
Not correct, 1 S. & Stew. 315. 


ULRICH v. VONEIDA, 1 Penn. Rep. 250. 
That on a plea of nul tiel record, a terre tenant brought in on a 











106 Cases Overruled, Douited, Qualified, &c. 


sci. fa. may show the original judgment was entered without authority, 
wc., overruled in 5 Watts & Serg. 474; 8 do, 387. 


THE UNITED STATES (in Error) v. COOK, 2 Mason 22. 
That a writ of error will not lie to the judgment of the court on a 
plea of nul tiel record, denied, per Rogers J., 6 Whart. 350, 


THE UNITED STATES v. PARKER, 2 Dall. 378. 
Dictum of Iredell J., as to an alias capias being a discontinuance, 
denied, per Sergeant J., 6 Watts 529. 


UTRETCHT v. MELCHOR, 1 Dallas 428. 

Not accurately reported, 3 Yeates—was determined on the ground 
of fraud, and has been much doubted in supreme court of New York, 
18S. & R. 51. 

VANBENJHOOVEN vy. LAWSON, 6 Johns. Cha. Rep. 319. 


The remark 4 Rand. Rep. 409, is not correct; the chancellor refers 
to Saunders’ ed. of Atkyns. 


VANDERHEYDEN v. YOUNG, 11 Johns. 169. 

That the plea of guilty will in every case preclude a defendant from 
afterwards disputing the jurisdiction, denied, per Gibson C. J., 3S. & 
t. 190, 

VANHORNPE’S LESSEE v. DORRANCE, C.C. U.S., 2 Dallas 304, 

“Of which I shall only say at present, that it is not easy to deter- 
mine whether the misapprehension of the facts in the cause, or the 
misapplication of the law to those facts is most conspicuous,” by Hus- 
ton J., 16S. & R. 173; and see 3 Watts 295. 


VASSE v. SMITH, 6 Cranch 226. Denied, 6 Watts 12. 
VASTINE vy. FURY, 28. & R. 426. Oppo. Negley v. Stewart, ante. 


VERE v. LEWIS, 3 T. R. 184. 

S. P. as in Cruger v. Armstrong, ante. 
VERNON. 

Mr. Raithby’s edition “ very valuable,” ld. Eldon, 16 Ves. jr. 2, and 
the 2d vol. is a book of no credit or estimation, Beames on Power to 
Deprive Father of his Children, p. 7. 

VERNON’S REPORTS. 

Were edited by P. Williams and Mr. Melmoth, and they were pro- 
bably the authors of the marginal notes, per Parke J., 3 Moore Rep. 
702; “ Not a very exact reporter,” per Willes, 2 Ves, 610. 









































Cases Overruled, Doubted, Qualified, §c. 407 


VINER. 

Is the most accurate of abridgers, per Tilghman C. J., 12 5. & 
R. 274. 

9 VINER ABR., Error K, pl. 39. 

“Trespass r. two; they may join in error, or sever at election ;” if 
intended to say that each may prosecute his writ of error separately, 
it cannot be law, &c., 6 S. & R. 321. 

VOOGHT vy. WINCH, 2 B. & Ald. 662. 

Dictum therein not law, 4 Gill & J. 356. 
WADSWORTH v. GYE, 1 Sid. 216. 

Has been constantly cited as an authority, directly contrary to what 
on inspection it appears to be—quere if it is law, 4 S. & R. 110. 


WAKELY v. HART ET AL., 6 Binn. 37. 
Principle of explained, 6 S. & R. 418. 
WALKER v. HULL, 1 Lev. 177. 
This case has been given up, and denied to be law in Baxter v. Bur- 
field, 2 Stra. 1266 ; Tilghman C. J., 4S. & R. 110-11. 
WALKER v. JACKSON, 2 Atk. 624. 
Overruled, semble Coote Mortg. 463-4. 
WALKER vy. REEVES, Doug. 461, n. 
Impeached by Turner v. Richardson, 7 East 335; 3 Moore Rep. 511. 


WALKER’S ADM’RS. v. SMITH, 3 Yeates 480. 
Overruled, 7 S. & R. 400. 


WALLACE v. KING, 1 Hen. Blk. 13. 
In computing the time given to replevy goods distrained, the day of 
the distress held to be the first of the five, denied in 6 Watts 37. 


WALLACE’S ADM’R. v. COOK, 5 Esp. 117. 


Dissented from, per Rogers J., 4 Watts & Serg. 286. 


WALLIS v. RIPON, Amb. 183. 
Seems to have been overruled in Cowp. 141; see 1 Watts 438. 


WALN v. HUGHES, 5 S. & R. 470. 
Corrected per Gibson C. J., 12 S. & R. 447. 


WALTON v. HANDBURY ET AL., 2 Vern, 592. 
‘Ts so imperfectly stated, that it is impossible to get at the principle 
of the judgment,” per Best C. J., 4 Bing. 66-7. 








408 Cases Overruled, Doubted, Qualified, §c. 


WALPOLE vy. LD. CONWAY, Barnad. Ch. Rep. 153. 
Overruled by Cunningham v. Moody, 1 Ves. 174, and Doe v. Mar- 
tin, 4 T. R. 39; Cornish on Uses, p. 50. 


WALTON vy. WILLIS, 1 Dallas 265. 

Dictum of M’Kean C. J., that a recognizance is a lien on lands Xc.., 
denied, &c., 16 S. & R. 16. 

WALWYNN v. COUTTS, 3 Meriv. 707. 

Correctness of that report frequently questioned, 3 Sim. Rep. 1, 2. 
WARREN vy. WARREN, 1 Bro. C. C, 305. 

Very obscurely reported, 18 Ves. jr. 493-4, 

WARREN y. WINDLE, 3 East 211. 

The opinion of Id. Ellenborough as to the repeal of a repealing act, 
and the expiration of it, denied per Gibson C. J., 6 Whart. 297. 
WARTER v. HUTCHINSON, 1 Bar. & Cres. 721, as above. 
WARTER v. WARTER, 2 Brod. & Bing. 349. 

Doubted, Cornish on Uses, p. 60-1. 

WASHBURN’S CASE, 4 Johns. Ch. Rep. 106. 
Denied in 10 8. & R. 133-4, 
WATKINSON vy. BERNARDISTON, 2 P. Wms. 367. 
Commented on and semble overruled, 8S. & R. 122; 12 Wheat. 626 


WATSON v. DAVIS, 19 Wend. 371. 
Commented on and explained, 6 Hill (N. Y.) Rep. 38. 


WATSON v. KING, 4 Camp. 272. Denied, 4 Watts & Serg. 255. 
WATSON AND PAUL v. THE INS. CO. OF N. AM., 1 Binn. 47. 


‘‘ There are weighty objections to the principle adopted by the court 
in that case,” per Tilghman C, J., 4 Binn. 464. 
WATT v. GROVE. §8.P. as Clarkson v. Hanway, ante. 
WAYNHAM v. BEND, 1 Campb. Rep. 175. 

Overruled, 12 Johns. 90; 5 Conn. Rep. 75 


WEBBER v. SHEARMAN, 6 Hill 20. 
Commented on and limited, 6 Hill (N. Y.) Rep. 497. 


WELDRAKE v. HULTON, 3 Anstr. 633. 
There is some error in the report, Beam. Pl. Eq. 41, n. 2. 



































Cases Overruled, Doubted, Qualified, §c. 409 


WELLINGTON v. MINTOSH, 2 Atk. 570. 
Misreported, Gow Partner. 126, n. n. 


WELLS v. SLADE, 6 Ves. 492. 
Dictum of Id. Eldon denied, per Gibson C. J., 2 Wh. 449. 


WENTZ v. DEHAVEN, 18. & R. 312. 

Said on the authority of Id. Mansfield’s dictum in Martin v. Moulin, 
2 Burr. 979, that a parol gift or relinquishment of a mortgage debt, 
will release the mortgage itself without regard to the question of consi- 
deration or actual delivery, denied by Gibson C. J., 3 Penn. Rep. 413. 

Same case, as to the distinction between a parol and a written de- 
claration, denied in S.C. 
WESTERN v. RUSSELL, 3 Ves. & B. 188. 

See Fowle v. Freeman, ante. 


WVESTLEY v. SKINNER. See B. N. P. 68, ante. 
VESTON v. WITHERS, 2 T. Rep. 511. 


The two cases in the note doubted, 16 Ves. jr. 410 (Ingh. ed.) 
WEST’S SYMBOLEOGRAPHY. 

Some of the precedents in it seem to imply that an indictment will 
lie jor civil injuries. I do not think so, per Yeates J., 5 Binn. 281; see 
4 Watts & Serg. 461. 
WHALE v. BOOTH, 4 T. R. 625, n. a. Goes too far, 17 Ves. jr. 54. 
VHEELOCK v. WHEELWRIGHT, 5 Mass. 104. 

Questioned in 6 Watts 12. 
\V HITCOMB v. WHITING, Doug. 652. 

Overruled, semble 5 Conn. Rep. 11. 

HITE v. ST. BARBE, 1 Ves. & Bea. 405. 

S. P. as in Burnett v. Kynaster, ante. 

VHITING v. BRADLEY, 2 N. Hamp. Rep. 209. 

‘Every thing said by the judge who delivered the opinion of thx 

‘ourt in relation to the principle of the common law, was extra-judicial, 


ind as it seems to me, without foundation in authority;” per Gibson 
C.J., 10 Watts 11, 12. 


WHITMORE v. NAPIER, 4 S. & R. 290. Overruled in 1 Watts 329 


VHITNEY v. BIGLOW, 4 Pick. 110. 
Overruled by Addams v. Seitzinger, 1 Watts & Serg. 243. 
OL. Vi—Nos. vill. & Ix. 35 
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WICKWARE v. BRYAN, 11 Wend. 585. 

Commented on and reporter’s abstract corrected, 6 Hill (N. Y.) Rey 
621. 

WIGG v. WIGG, 1 Atk. 384. 

Is badly reported &c., per Tilghman C.J., 3S. & R. 433. 
WILD vy. FISHER, 4 Pick. 421. Sce Cruger r. Armstrong, ante 
WILKINSON vy. TERRY, 1 M. & Rob. 377. 

Overruled by Taylor v. Heniker, 4 P. & D. 242. 

WILLANME v. GORGAS, 1 Camp. 217. 
{Juestioned in part by Kennedy J., 1 Watts 519. 
WILLIAMS v. CALLANDER, Holt N. P. 307. 
S. P. as Leicester rv. Walter, ante. 
WILLIAMS v. CHITTY, 3 Ves jr. 545. 
Doubted, Roper Bar. & Fem., vol. 1, 477, and 3 Sim. Rep. 50. 


WILLIAMS v. EVERETT, 14 East 587. Doubted, see 4B. & C.16¢ 


WILLIAMS v. OGLE, 2 Stra. 889. 
That on nul tiel record, the change of a letter in a name is not 
fatal variance, denied, per Duncan J., 7S. & R. 479. 


WILLIAMS v. OWENS, 2 Ves. jr. 595. 


fs in one point entirely inconsistent with Cave rv. Holford, 3 Ves. }: 


650, 
WILLING v. ROWLAND, 4 Dall. 106. 
Overruled, 5S. & R. 30-1 & 539. 
WILT v. FRANKLIN, 1 Binn. 502. Explained, 5 Watts 345, 
WINCHESTER, BISHOP OF, v. FOURNIER, 2 Ves. 445. 
Overruled, semble 19 Ves. 268, n. a. 
WITTENHALL v. WOOD, 1 Esp. 16. 
S.P.as Barjean v. Walmesly, ante. 
WOCGLAM v. COWPERTHWAITE, 2 Dalias 62. 
‘ommented on and explained, 6 Hill (N. Y.) Rep. 555 
WOOD v. HAYDEN, 2 Esp, 553, denied, 1 Barr.441. 
WOOD v. SMITH, 4 Car. & Payne 45. 
More than questionable, per Gibson C. J., 9 Watts 58 





























Cases Overruled, Doubted, Qualified, §c. 41} 


WOOD’S INSTITUTE 503, 576, 596, 600. 

That the privilege of a suitor, &c. extends to final process, denied, 
i Yeates 25. ‘ Wood’s authority as a common law writer is inferior 
to Blackstone,” ib. 
WOODESON’S LECTURES, Vol. 2, p. 415. 

That a fair price implies a warranty &c., denied, 1 5. & R. 50. 
WOODWARD vy. LARKIN, 3 Esp. Rep. 287. 

Questionable, 1 Holt Shipp. 825. 
WOLFLEY v. SPARKS, 2 Ves. 529. Questioned in 9 Watts 453. 
WRIGHT v. NUTT, 1 H. Blk. 136. 

Shaken if not overruled in 1 Anstr. 544; see it commented upon, 
per Gibson C, J., 1 Watts 289. 
WRIGHT v. RUSSELL, 2 Blac. Rep. 934. 

I am aware that the principle of this case has been questioned, and 
perhaps with reason, per Gibson C. J., 2 Penn. Rep. 46. 
WYNNE v. COOKES, 1 Bro, C. C, 515. 

Questioned, 1 Prest. dn Conveyancing 22-3, note. 
WYNNE’S EUNOMUS, dialogue 3, sect. 67, page 317. 

Contradicted per Tilghman C. J., 10S. & R. 128. Wynne does 
not seem to have been in all respects master of the law of nations, <0. 
YABSLEY v. DOBLE, 1 Ld. Raym. 190. 

The reason why admissions made by the under-sheriff are good 
against the sheriff, not correct, 9 S. & R. 396-7. 
YARD v. ELAND, 1 Ld. Raym. 368, Explained, 3 Watts 216. 
YEATES REP. (PENN.) 

Contain more sound law on general subjects of contest in this coun- 


try, than the whole nisi prius reports of England &c., per Huston J., 
5 Watts 216, &c. 

YORK vy. ALLEN. See The King rv. Death, ante. 

YOUNG v. REUBEN, 1 Dallas 119. 

Were the precise point in Young v. Reuben now before us, that case 
would not be recognised as a precedent; per cur. 5 Rawle 45. 
YOUNG v. TAYLOR, 2 Binn. 218. 

Commented on &c., 1 Penn. Rep. 278-9. 


ZOUCH vy. WOOSTON, 2 Burr. 1136. 
Doubted, 1 Scho. & Sef. 66 to 71; 18 Ves. jr. 414-15. 
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IN THE COMMON PLEAS OF SUSQUEHANNA CO. 


[June 1, 1846 
COOMALT U. STANLEY. 


1. One in possession of lands under articles of agreement, on which the purchase 
money is unpaid, has no right to sell the pine timber growing on the lands. 

2. Replevin lies for such timber, when taken away by a third person, although a 
purchaser for a valuable consideration. 


Replevin, brought by Caleb Coomalt against Luther Stanley, 
for a quantity of white pine saw-logs. 

The defendant pleaded non cessit and property. 

The cause was tried at the April term, 1845, by Messrs. Case, 
Bartley & Richards for the plaintiff, and by Messrs. Lusk § 
Little for the defendant. 

The case was this. 

The plaintiff being the owner of a tract of wild land situate 
in the township of Choconut, on the 26th day of June, 1840, by 
articles of agreement under seal, contracted to sell sixty acres 
thereof to one Patrick Doyle for $184 ‘40, to be paid in seven 
equal payments, with interest from the date, to be paid annually. 

The articles of agreement contained a provision that the deed 
was not to be made until the whole purchase money was paid, 
and a farther stipulation that if the interest were not punctually 
paid, the contract should be void as to any right of Doyle under 
it, and that Coomalt might re-enter and hold the land discharged - 
of any thing done the agreement. 

Doyle went into possession, cleared some part of the land, 
built a log house and barn thereon, but paid no part of the pur- 
chase money or interest. In the winter of 1843, he sold all the 
valuable pine timber then growing on the lot, to the defendant, 
who owned a saw-mill in the vicinity. The defendant entered 
upon the land, cut down the timber trees, and hauled the logs 
to his mill. They were there replevied by the plaintiff. Doyle was 
indebted to the defendant, and sold the timber to pay his debt. 

The defendant supposed that Doyle had the right to sell the 
timber at the time he took it. 


Jessup, president, after recapitulating the facts of the case, 
thus charged the jury. 

This state of facts involves two questions of law to be decided 
by the court. 
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1. Had Doyle a right to sell this timber ? 

2. If he had not, is replevin the proper remedy ? 

The first is a question of great importance in its practical 
effects upon large districts in this state, which are new and 
principally uncultivated, and in which wild lands are mostly 
sold on a credit by articles of agreement substantially like those 
given in evidence in this case. The point has never been 
directly decided by the supreme court of this state, and it is 
claimed that the current of opinion at the bar has always been 
in favour of the right of the settler, under articles of agreement, 
to remove ad/ timber from the land at his pleasure. That such 
practice has prevailed to a very considerable extent, is not 
doubted; and that it is the right of the settler to remove the tim- 
ber from the land for agricultural purposes, for necessary fuel, 
tor fences, and for such objects of improvement as are. contem- 
plated by the parties entering into the contract, is established 
both by reason and authority. This however is a different 
question, as in this case the timber was taken for no purpose 
beneficial to the land, or provided for by the contract. 

The right therefore, to remove it, must be found, if it exist, 
in the legal consequences flowing from the proper construction 
of the contract between the parties. That relation, therefore, is 
to be ascertained from the agreement itself. 

That the plaintiff holds the legal title to the land, and Doyle 
having tailed to pay, might sustain ejectment, is entirely clear. 
Doyle under these articles, not having paid or in any respect 
performed, could not resist a recovery. Coomait by express 
reservation, might re-enter at any time. The improvements 
made by Doyle could not operate to enlarge his equities beyond 
the provisions of the contract. The parties having executed 
their contract and particularily defined their rights, are to be 
bound thereby; and it was not in the power ot Doyle by any 
act of his, to defeat the rights reserved to Coomalt under the 
contract. The only mode of preventing a re-entry by Coomalt, 
was a payment of the purchase money, as it became due. This 
Doyle failed to do; and thus tailing, he became under the arti- 
cles a tenant at will to Coomait. Cutting the umber trees by a 
tenant is waste; and as soon as the trees are severed, they be- 
come at once the property of the reversioner, who may main- 
tain trover for them, even in the hands of a bona fide purchaser. 

35* 
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Farrant v. Thomson, 5 B. & A. 826; 7 E. C. L. 272; Jackson 
ex dem. v. Brownson, 7 Joins. Rep. 225. 

The contract in this case contains some peculiar provisions 
which are, it is said, unusual, and which, reserving to Coomait 
the right to declare the contract void for non-payment of inte- 
rest, are claimed to be penal in their nature, and such as wouid 
be relieved against in equity, in favour of a purchaser who had 
niade valuable improvements, and therefore ought not to be 
Operative in tis case. 

But equity would not relieve without payment, or offer of 
payment. Nor is a penalty to be relieved against, in favour of 
a person guilty of waste. Whatever therefore might be done 
by special verdict in case of ejectment by Coomalt against Doyle, 
it is manifest that without payment of any part of the purchase 
money, he ought not to rob the estate of its valuable timber, tor 
purposes of gain to himself alone. 

‘The case raises however the broad question, of whether a 
purchaser under articles of agreement, without payment of the 
purchase money, is entitled to remove the valuable timber trees 
growing on the land. A consideration of the relative situation 
of the vendor and vendee, as well as ample authority, answer 
this question in the negative. The articles of agreement are 
silent upon this subject. The provisions are that the title is to 
be conveyed on payment of the purchase money. The purpose 
for which the vendee takes the possession, is improvement of 
the lands for agriculture. It is not a vesting of title to the land 
in the vendee, nor giving him possession for general purposes 
of ownership. The title is held by the vendor as his security 
for the purchase money, and the vendee has a mere equity in 
the land of which he has the possession for a qualified purpose. 
To permit him at once upon entering, to strip it of its valuable 
timber, would be to authorize a destruction of the rights and 
security of the vendor, in no sense conferred by the contract, 
and which cannot be supposed to have been contemplated by 
either of the parties when entering into the contract. 

It is laid down asa fundamental rule in equity, in Sugden on 
Vendors, p. 131, that if the vendee “obtain possession of the 
estate before he has paid the purchase money, and begin to cut 
timber, equity will grant an injunction against him.”? Why will! 
he be injoined? Simply because it is inequitable for him to use 
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the property for which he has not paid, to the injury of his ven- 
dor. Crockford v. Alexander, 15 Ves. jr. 138. 

The principle has been fully decided in the state of New 
York, as appears by the case of Moore v. Wait & Griffin, 3 
Wendell 104. That was a case of the sale of uncultivated 
land, under an agreement to pay the purchase money in five 
yearly instalments. After one instalment had become due, but 
was unpaid, John S. Fraser, the purchaser, sold ail the pine 
timber to oue James F. Fraser, who sold it to the defendants. 
No part of the purchase money had been paid. The vendor 
brought trover for the timber trees which had been taken off, 
Savage c. j. delivering the opinion of the court, says—“It is 
undoubtedly true that (John S.) Fraser had a right to enter and 
enjoy the lot he had contracted to purchase, but as was said in 
Cooper v. Stower, ‘the contracts in the case must be construed 
reasonably and consistently with the rights of both parties,’ and 
as cutting off the pine timber where the land was not suitable 
for cultivation, was not the proper and reasonable mode of en- 
joying the lot for agricultural purposes, Fraser had no right to 
cut the timber. The timber constituted the principal value of 
the land. The land, thus valuable, was the plaintiff’s security 
for the purchase money; and the destruction of the timber was 
therefore totally unauthorized by the contract.” This case 
settles the principle that, while the purchase money is unpaid, 
the purchaser, under articles of agreement, cannot deprive the 
property of its valuable timber. The case of Farrant v. 
Thomson, before cited, was trover for mill machinery, taken 
from the mill on the premises, by a tenant in possession of an 
unexpired term of twenty-nine years. The machinery was in 
the hands of a bona fide purchaser, without notice of the lease. 
It was held that the machinery, when wrongfully severed by 
the tenant from the freehold, became the property of the re- 
versioner, and that he could sustain trover for it even against a 
person purchasing in maoleet overt, or (what was equivalent to 
it) at sheriif’s sale. . 

It is argued by the defendant’s counsel that even if Doyle had 
not the right to cut and carry away timber from the land, still 
replevin will not lie, for that he, being in the actual possession 
of the land, the case of Wright wv. Guire, 9 Watts 172, is in 
point, and is decisive against the plaintiff’s right to recover. 
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The cases there referred to as settling the point that one out of 
possession cannot maintain trover or replevin for property taken 
off the land thus held, will be found to be all cases of adverse 
possession, and upon principle, therefore, entirely different from 
the present, which is a case of tenancy, and in which the pos- 
session of the tenant is the possession of his landlord. 

The cases before referred to, all sustain the position that trover 
can be maintained, and in this state, where a broad scope is 
given to the action of replevin, that action may properly be 
sustained. There being no disputed facts in the case, it is the 
opinion of the court that the plaintiff is entitled to recover. 

The charge was excepted to by the defendant’s counsel but 
no writ of error taken. 


LLP POPYPLPPLPWLew 


IN THE COURT OF COMMON PLEAS FOR THE CITY 
AND COUNTY OF PHILADELPHIA. 
[Saturday, June 13, 1846 
HALLIDAY UV. MILLS. 
1. A defendant who appears before a justice and confesses judgment in favour of 


the plaintiff, is not entitled to an appeal. 
2. The transcript of a justice cannot be altered by parol evidence, except in cases 


of fraud. 


This was a motion to strike off an appeal entered by the de- 
tendant, to June term, 1846, from the judgment of alderman 
John A. Elkinton. 

The transcript filed stated the facts, as follows: 

« April 28, 1846. Summons issued; Naylor, const.: return- 
able May 2,at 2 P.M. May 2, parties appear. PIiff’s. claim 
is $15, for boarding and nursing Thomas Mills. Margaret 
Halliday sw. Defendant confesses judgment for $15, which is 
entered publicly for plif. Defendant appeals,’”’ &c. 

On the 6th of June, 1846, a rule was taken to strike otf the 
appeal. At the return of the rule, M/r. Tarr offered in ev:- 
dence the affidavit of the defendant, to show that the alderman 
had committed an error, but the court refused to hear it read. 

Webster, for plaintiff, contended that the 4th section of the 
act of 20th of March, 1510, gave an appeal only where the 
plaintiff’s claim was disputed and the justice had rendered “judg- 
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ment publicly as to him of right it appeared to belong,’ after 
he had “ heard and examined the proois and allegations”’ of the 
parties. Besides that, the defendant was estopped by his con- 
fession. 

7. De Kalb Tarr, for defendant, argued, that a confession 
of judgment was often made for the purpose of obtaining an 
immediate appeal: that the act of 1810 did not determine the 
question one way or the other; and that within the twenty days 
allowed for an appeal the defendant had a right to resort to that 
step, whether for reasons which existed at the time of his con- 
fession of judgment, or for those which might arise afterwards. 

Parsons J.: The simple question before us is this: does a 
party by appearing before a magistrate, and confessing a judg- 
ment in favour of the plaintiff, waive his right of appeal? 

The right of all parties of taking their cases from the decision 
of a subordinate tribunal is given by statute; but this right or 
privilege, like any other, may be taken away by the agreement 
of the party on whom the benefit is conferred. But that can 
only be done either when it is effected by an express agreement 
in writing, or. when it is made so by matter of record. See 
Dawson v. Condy,7 S. & R. 367. If therefore a defendant 
appears before a magistrate and voluntarily confesses a judg- 
ment, and this confession is entered of record by the justice, it 
is in effect an agreement of record to waive his right of appeal. 
For on what ground can he ask to have this court to entertain 
his appeal, and try the validity of a debt or the question of his 
indebtedness, when he has acknowledged that the sum is justly 
due? 

It has been decided by the supreme court, that when one in 
a promissory note waives the right of appeal in such an instru- 
ment, he is bound by it, and after judgment is rendered against 
him by a justice of the peace, no appeal will be sustained ; and 
such was the case of Pritchard v. Denton, 8 Watts 371. 

The reasoning of judge Sergeant in the opinion delivered in 
that case, seems to decide the principle involved in the present. 
Because if a party can waive this privilege by an agreement in 
writing, most undoubtedly he can by matter of record. And it 
seems to be the opinion of the court in Dawson wv. Condy, if the 
agreement is made a part of the record before a justice it will 
bind him. Now in the opinion of the court, when one appears 
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and confesses a judgment, which confession is entered of record 
in his presence by his consent, it is an agreement to waive his 
privilege and abandon his right of appeal, and having thus de- 
liberately done it, he is bound by an act so solemn which he 
has caused to be entered of record. 

It is alleged by the counsel for the defendant, that this con- 
fession was never made, and he seeks to contradict it in part by 
depositions; but we are of the opinion that a record cannot be 
controverted by parol evidence. The record of a court cannot 
be falsified by merely parol proof, unless the entry was fraudu- 
lently made. If the magistrate has made a false entry—one in 
opposition to the facts—the party has his remedy by action. 
probably that officer can be held responsible before a criminal! 
court. But we must take his record as true: and if it is, then 
in our opinion the act of confessing a judgment is an agreement 
to waive his appeal. Such also seems to be the view taken by 
the Jegislature, when by the act of 1833 they have provided, 
that if a defendant appears and confesses a judgment, and the 
plaintiff appeals and does not recover a greater sum than the 
party offers to confess judgment for, he shall pay all the costs 
which accrue on the appeal. If therefore it should be decided, 
that he could appear and confess a judgment for what he 
thought was due, and still have the right of appeal after the 
plaintiff had acquiesced in the confession, and was not disposed 
to pursue his claim for a greater amount, we might thereby put 
it in the power of an artful defendant to entrap his adversary 
by such confession if the appeal should afterwards be recognised. 
The court are of the opinion, that upon principle as well as au- 
thority, this appeal should be dismissed. 

Let the rule be made absolute. 


Judges Kine and Campsect concurred. 
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BIDDLE UV. BLACKBURN. 


i, A tax collector may levy on personal property of a tenant on the premises, after 
the taxes have been registered and after a judicial sale of the property, and the 
tenant paying such tax may defalk the same from the rent, or recover it against 
the landlord. 

2. Registering the tax does not divest the right of the tax collector to levy for the 
same}; his remedies are cumulative. 


7 


Parsons J.: 

This cause comes before us on a case stated, which is as fol- 
lows: “A property consisting of eight houses in the Third Ward 
Spring Garden adjoining each other, formerly owned by H. J. 
Miller, was assessed in the name of his partner Shotwell, at the 
usual period in 1841. It was sold by the plaintiff in the month 
of October, 1841, in eight distinct lots, for a sum more than 
sufficient to pay all the costs and charges and expenses attend- 
ing the sale, and the taxes in question; and was purchased by 
the plaintiff, whose separate deeds for the eight houses were all 
acknowledged on the 21st day of October, 1841. 

“The tenants who remained became the tenants of the pur- 
chaser, and have leased from him; some of the houses have in 
them new tenants, who took possession since the sale. The 
tax collector called upon one of the tenants (not one of the new 
tenants), and demanded from him the taxes for the whole eight 
houses; the tenant declined paying them, and the collector made 
a levy on the goods in that one house, and threatened a sale. 
The taxes were then paid him under this threat. If the tax 
collector was entitled to distrain for the taxes, or if they were a 
lien on the land, the judgment must be for the defendant; if not, 
then for plaintiff.” 

That the sale by the sheriff of real estate discharges all liens 
(except a prior mortgage, as provided by the act of assembly ot 
1830), taxes as well as others, is a question too well settled in 
Pennsylvania to require remark or the citation of cases; hence 
the only question which arises for decision is, whether the col- 
lector had a right under the facts disclosed to distrain-the pro- 
perty on the assessed premises, for taxes due before and at the 
time of the sheriff*s sale. The solution of this proposition de- 
pends upon a correct application of the provisions of the act of 
assembly of the 3d of February, 1824, relative to the collection 
of taxes in the city and county of Philadelphia. 
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The Ist section of this act provides, that all taxes and levies 
which are lawfully imposed or assessed, to be applied for any 
purpose in the said city and county, shall be a lien on the real 
estate upon which they are assessed, and shall have a priority 
to, and be fully paid before any recognizance, mortgage, judg- 
ment, debt, obligation, or responsibility, with which said real 
estate may become liable to after the passage of this act. Other | 
sections of the law make provision in the first place, for the 
manner in which the taxes thus assessed shall be collected if 
practicable, and then provides in default of payment by a spe- 
cified time for their registry in the county commissioners’ oflice, 
and authorizes the county commissioners to give copies of such 
registry, &e. 

Then comes the 6th section, which provides that all collectors 
or agents, empowered or authorized to collect and receive the 
taxes, rates, or levies due and unpaid on any real estate, which 
may be hereafter imposed and assessed, and which shall have 
been registered according ta the provisions of this act, shall be 
and they are hereby authorized and empowered at any time, 
when the same may be found on the estate on which such 
taxes, rates, and levies may be due, to levy upon any goods, | 
chattels, or personal property which may be found thereon, and 
to sell the same, &c. Then it is in the act said, “4nd it is hereby 
enacted and declared, that it shall be lawful for any person or 
persons whose goods and chattels or personal property may be 
levied upon and sold under the authority of this law, for taxes, 
rates, or levies, or who pay the said taxes, rates, or levies, by 
action of debt or otherwise, to recover the amount so paid, Kc., 
together with the costs and damages against the owner or 
owners of such real estate, or if a tenant, to defalcate the same 
out of the rent which may be due the owner.”’ 

From the reading of the 1st section of this act, it is manifest 
that when the property was sold by the sheriff, the collector 
could have demanded from the sheriff the amount of the taxes 
out of the proceeds of the sale by that officer, and he would 
have been bound to pay them, or the court in their decree 
would have set apart a sum sufficient for that purpose, if a 
distribution of the proceeds had been made by them. 

The taxes are a lien on the real estate from the time of the 
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assessment. This point seems to be clearly settled in Parker’s 
appeal, 8 Watts & Serg..449. 

But was this the only remedy for the collector? Did his 
failing to demand the amount from the sheriff or out of the pro- 
ceeds of the sale, deprive him of all other means? I think it 
does not. The whole act must have a reasonable construction ; 
and if we give full effect to the 6th section, then the collector 
had an undoubted right to levy on the personal property of the 
owner, or tenant under him, which was upon the premises. 
This section expressly gives him this authority, notwithstanding 
the registry of the taxes. The language of the law is clear and 
explicit on this point, and seems to me to be designed to meet 
all such cases. Suppose the owner of land six months after the 
tax has been assessed should sell the premises in the possession 
of a tenant, the taxes still remaining unpaid, would any one 
contend seriously that the collector could not seize personal 
pyoperty thereon to pay and satisfy the taxes, although they 
had been registered? I think not. And for most purposes, 
private and judicial sales are placed upon the same footing. 
True it is, that in judicial sales the liens of judgments and others 
of a similar character are discharged from the land in the hands 
of the purchaser; but may not the holder of a judgment resort 
to the personal effects of the original debtor, if his judgment is 
not paid out of the proceeds of sale? It seems to me no one 
can doubt it. If authority is wanted to sustain this view, the 
case of Duncan v. Harris, 17 8. & R. 436, is conclusive upon the 
subject. As between third persons a lien may be extinguished 
and a judgment satisfied, but between creditor and debtor, the 
neglect to enforce a lien, or execute a seizure of personal pro- 
perty by a sale, does not always extinguish the debt between 
them. And such is the decision of the supreme court in Par- 
ker’s appeal, above cited. In that case, the collector had seized 
personal property suflicient to pay the tax, and he abandoned 
the levy; and yet it was held he might come in and claim the 
tax from the proceeds of the sale of the real estate. 

If this principle is sound, and I think it cannot be very wel! 
questioned, that adjudication would seem to be decisive of the 
question before us. For this rule 1 think is fairly deduced from 
it, that the collector has two remedies. He may either resort 
to the personal property of the owner, or that which is on the 
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premises at any time during the continuance of his warrant; or 
if the property is sold by the officer of the law, he can demand 
the amount out of the proceeds of sale. It is therefore clear, 
both remedies are given by the act of the 3d of February, 1824, 
and the collector may resort to either or both. Suppose real 
estate is sold by the sheriff, and it does not bring sufficient to 
pay the costs and taxes, must the balance be lost? Could not 
the collector levy upon the personal property of the debtor to 
pay the residue? I think clearly he could. If, then, these 
principles are correct, it necessarily follows that the omission of 
the collector to demand the tax in this case out of the proceeds 
of sale, does not prevent a resort to the personal property on 
the premises liable to a seizure. 

if there is any question about the construction of this act of 
assembly, there is another principle which might be invoked, 
which it appears to me is equally conclusive against the plain- 
uff on the facts presented in this case. This demand was fot 
the tax of 1841. Now according to the usual mode of assessing 
taxes, it must have been assessed in the fall of 1840 and winter 
of 1841: the appeals from assessment would have been held in 
the spring of 1841; consequently when this property was sold 
the tax was fairly due from the owner, and he was bound to 
pay it. In the case of Shaw v. Quinn, 12 S. & R. 299, it is de- 
cided, that the person charged at the beginning of the year is 
liable for the taxes of the whole year, though he alien before 
the day of appeal. No one on this authority can doubt, but 
that the owners were liable for this tax of 1841 after the sale 
by the sheriff, and his property could be levied upon; and the 
act of the 3d of February, 1824, gives the collector the same 
right to levy the property of the tenant that it does of the land- 
lord, and provides a remedy for him who is compelled to pay 
against the owner. Now the tenant who was in the possession 
at the time of the sale had his property seized for a tax then 
due, and he paid it to prevent a sale of the same. His remedy, 
if any he has, is against the owner, and not against the collector, 
who had an undoubted legal claim against the owner notwith- 
standing the sale by the sheriff. For if he paid the taxes which 
were due when the property was sold, that does not absolve the 
origiual owner from his obligation created when the property 
was assessed. Hence we are told by the court in Shaw vw. 
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Quinn, that “the persons charged in the duplicate are personally 
liable for the taxes ;” and then they say, “in short, the collector 
can look to no other person.”” We say in construing the statute 
above referred to, the collector can look to the land, or the per- 
son or personal property of the owner, and that upon the pre- 
mises; and having done so in the present case, he has not 
transcended the authority given him by law. And therefore 
we order a judgment to be rendered in favour of the defendant 
on the case stated. 
Williams for plaintiff. Dallas for defendant. 


LEONLPPAP IL PLA AAPA AAA AA SALRAL AAA ALA 


IN THE COMMON PLEAS OF CHESTER COUNTY 


[September, 1845. 


FRITZ UV. THOMPSON. 


— 


. A plea in abatement comes too late after a general imparlance, and when so 
put in may be properly set aside, or treated as a nullity. 

. An actual prayer to be allowed a general imparlance is not now necessary. But 
a special imparlance, reserving the right to plead a dilatory plea, though grant- 
able by the prothonotary, must be entered of record; and if the defendant plead 
without such entry, the imparlance is taken to be general, and the plea must be 


to 


in bar. 

3. It is not easy to say when, under our practice, a special imparlance must be en- 
tered, and a plea in abatement put in; but when the plaintiff filed his narr. on 
the 31st of February, and on the 7th of the next April entered a rule to plead in 
three months or judgment, held, that a plea of the plaintiff’s infancy in abate- 
ment, filed on the 9th of the succeeding July, and after a term had intervened, 
was too late, and it was stricken off on motion. 

4. Quere, whether a plea in abatement is receivable after the running of the 
term, immediately subsequent to that at which the narr. is filed? 


This was an action of replevin, in which the plaintiff ap- 
peared by attorney. After a compulsory arbitration and 
award for the defendant, from which the plaintiff appealed, he 
in February term, 1845, filed his narr.: and on the 7th of April, 
1845, entered a rule to plead in three months or judgment. 
The next term of the court commenced on the first Monday of 
May, and continued for two weeks. On the 9th of July, the 
defendant pleaded the infancy of the plaintiff in abatement; 
whereupon the plaintiff obtained a rule to show cause why the 
plea should not be stricken off. 

Darlington argued in support of the rule. Lewis, contra. 
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Bex, president, delivered the opinion of the court, as 
tollows: 

in this case, the declaration was filed in February term, 
1845, and the pica in abatement put in after the succeeding 
May term, to wit, on the 9th of July, 1845, and after proceed- 
ings under a rule for arbitration entered by the defendant, which 
eventuated in an award for a certain sum in his favour, and 
from which the plaintiff appealed. Without inquiring into the 
etfect of a trial upon the merits, in which both parties parti- 
cipated before the arbitrators, but which I am strongly inclined 
to think amounted to an admission by the defendant that the 
plaintiff was properly in court (vide Schermerhorn v. Jenkins, 
7 John. Rep. 373; per Duncan j., in Ranck v. Becker, 12 8S. & 
R. 418), let us see whether the plea in abatement is in time. 

Dilatory pleas are always viewed with disfavour, and never 
encouraged. The courts hold a strict hand over them, and will 
not suffer a departure from the usual forms and times of plead- 
ing in such cases. (Neiman v. Schlatter, 15 S. & R. 152.) 
They are too late after the period allowed for a general im- 
pariance, and may be properly set aside or treated as a nullity 
when so put in. (Ralph v. Brown, 3 W. & S. 398; Coates et 
al. wv. M’Cann, 2 Bro. R. 173.) Now a general imparlance is 
usually from term to term. (Stevens on Pl. 30, ed seg.) For- 
merly it was necessary for the defendant to pray the court to 
grant an imparlance, and when this was done generally and 
without reservation, it precluded him from subsequently plead- 
ing in abatement. But now where an imparlance is grantable, 
as of course it is in all cases, and a general imparlance will 
answer the end of the party, no actual prayer is made to be 
allowed it, nor is any notice taken of it on the record or in the 
pleadings; but the law and practice on the subject of general 
imparlance, with this exception, remains as before. (16. 91-2-3.) 
But a special imparlance, reserving the right to plead a dilatory 
plea, though grantable by the prothonotary, must still be entered 
of record, and if a defendant plead without such entry, and 
especially if a term have elapsed since declaration filed, the 
imparlance is held to be general and the plea must be in dar. 
It is said that in England, both in the king’s bench and com- 
mon pleas, the practice is to state the special imparlance on the 
plea, and this is necessary as well to prevent a discontinuance, 
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as to show the defendant’s right to plead in abatement. (2 
Saund. 1,n. 2.) In accordance with this rule, it was held in 
Doughty v. Lascelles, 4 T. R. 520, that a plea of misnomer iu 
abatement, though put in within the time allowed by the notice, 
was bad, because there was no special imparlance stated upon 
the record; and in Blackmore v, Fleming, where the defendant 
pleaded in abatement within the four days allowed, but as of a 
term subsequent to the declaration, a judgment signed as for 
want of a plea was sustained, because a defendant cannot plead 
in abatement in the next term, without a special imparlance. 
(7 T. R. 447, n. d.) The same rule obtains in the courts of 
Pennsylvania. In Coates et al. v. M’Cann, supra, decided by 
the district court of the city of Philadelphia, judge Hemphill, 
after stating the rule, says: “ We know of no practice changing 
the rule, nor do we see any good reason why it should be 
changed. The doctrine of imparlance has been recognised in 
this state.’ And this case is cited with approbation by Rogers )., 
in delivering the opinion of the court in Chamberlain wv. Hite, 5 
W. 374, adjudged in 1836, who says: “A plea in abatement 
cannot be put in after a general imparlance; and if the defend- 
ant wish to preserve his right to such a plea, he must vary his 
form of prayer, by making it with the reservation of his right, 
and asking a special imparlance, which must be entered on the 
record.”? When the prayer for special imparlance must be en- 
tered and plea in abatement put in, is perhaps not soclear. C. 
J. Gibson, in Stover v. Gloninger, 6 S. & R. 69, says it ought to 
be put in within four days after the declaration has been 
delivered; and Rogers j., in Chamberlain v. Hite, observes: 
“ Dilatory pleas are not favoured, and must therefore be pleaded 
in a preliminary stage of the suit, woless under special cir- 
cumstances of which the court will judge.’’ But without 
undertaking to determine the precise time when, under our 
system, a special imparlance must be prayed and plea in abate- 
ment pleaded, it is sufficient for the purposes of this motion to 
say, that in this case no special imparlance was asked for at 
any time before plea pleaded, and consequently under the au- 
thorities cited the abatement came too late. For all the pur- 
poses of pleading, the time here elapsed subsequent to the 
declaration filed, must now be taken as a general imparlance, 
36* 
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after which, as we have seen, the defendant is to be ¢onfined to 
his plea in bar. But if this were not so, it may well be doubted 
whether a plea in abatement is receivable after the running of 
the term immediately subsequent to that at which the narr. is 
filed, though there be no notice of a rule to plead. It seems to 
me that a defendant who intends to interpose a dilatory plea is 
bound to watch the record, at least from term to term, in order 
to save to himself every advantage: but upon. this point I do 
not intend a binding opinion. 

There is nothing in the written rules of this court relating to 
pleading, which operates to prevent the application of the com- 
inon law rule I have stated. Those obviously have reference 
solely to pleas in bar, and are not intended to regulate the time 
or manner of pleading dilatory pleas. This has been more than 
once decided. Rule absolute. 


IN THE QUARTER SESSIONS OF CHESTER COUNTY. 


COMMONWEALTH UV. BEERBROWER. 


1. An indictment framed upon the 23d section of the act of the 20th of March, 
1310, against a justice of the peace, for refusing on demand, to make out and 
deliver to a party in an action pending before him, a certified copy of his pro- 
ceedings at large, must aver a tender or payment of the fee to which the justice 
is entitled for such service, by the provisions of the fee bill. 

. An averment that the demandant paid to the justice the full amount of money 
which the justice required, for the copy of his proceedings at large, is insufficient, 
and after conviction upon such an indictment, judgment will be arrested. 

. Nor will proof, upon the trial, that the demandant paid the precise sum fixed by 
the fee bill, cure the defect. 


te 


w 


The defendant, who was a justice of peace, was indicted and 
convicted under the 23d section of the act of 20th of March, 
1810, for refusing, on demand made by the defendant against 
whom he had rendered judgment in an action pending before 
him, a copy, duly certified, of his proceedings, at large, in such 
action. The indictment, after setting out the demand, averred 
“that the said D. D. (the defendant in the action) then and there 
paid him, the said Beerbrower, the full amount of money 
which he the said Beerbrower required for the said copy of his 
proceedings at large, so as aforesaid demanded.” On the trial 
it was proved that the precise sum ascertained by the fee bill, 
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for such service, was paid to the justice at the time of the de- 
mand. The defendant having been convicted, he moved in 
arrest of judgment fof the following, among other reasons, viz. : 
The indictment does not lay the offence with sufficient certainty, 
nor does it aver a tender of the legal fees on demand made for 
the copy. 


Pennepacker, for the defendant. 
Hemphill, deputy attorney-general, for the commonwealth. 


The following is the opinion of the court, delivered by 

BELL, president. 

The defendant is indicted and convicted under the 23d sec- 
tion of the act of the 20th March, 1810, for refusing to deliver 
to a party in an action, instituted before him, after demand 
made, a certified copy at large of his proceedings in the suit. 
This proceeding against him is as for a criminal offence com- 
mitted. But it is decided, by the supreme court of this common- 
wealth, in the cases of Wilson v. Commonwealth, 10S. & R. 
373, and Baily v. The Same, 5 R. 59, that no offence against the 
statute is committed by a simple refusal to deliver such certified 
copy, unless the demand of it by the party, be accompanied or 
preceded by a tender or payment of the legal fee to which the 
justice is entitled for such service; that is, of the fee fixed and 
ascertained by the existing fee bill. This is an indispensable 
ingredient, without the presence of which the offence has no 
existence. In the language of Mr. J. Duncan, “the view of the 
legislature was, that where it was the duty of the justice to 
make out copies on demand, and he refused, that refusal only 
rendered him criminal where the party puts himself in a state 
to demand the copy by an offer of the fee.’ Now it is an un- 
bending rule in criminal pleading, that where the act itself is 
not necessarily unlawful, but becomes so by particular circum- 
stances and relations, there all the matters in which the illega- 
lity consists, must be set out in the indictment (1 Ch. Cr. L. 
227-8). 

It is objected against the present indictment, that it does not 
set out payment or tender by the prosecutor, of the legal fee to 
which the justice was entitled, before or at the time the demand 
of a copy was made, without which, as has been shown, no 
criminal offence was committed. That this is necessary, is con- 
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clusively established by the cases already cited. But it is said 
this indictment contains an equivalent averment, to wit, that at 
the time of the demand made, the prosechtor “then and there 
paid him, the said Jonn Beerbrower, the full amount of money 
which he the said John Beerbrower required for the said copy 
of his proceedings at large, so as aforesaid demanded;”’ and it 
is argued, with some force, that if the defendant was then con- 
tent to receive the sum paid, as the full measure of his compen- 
sation, it does not after conviction, lie in his mouth to object 
that the precise and legal sum is not stated. But we must 
recollect that no agreement of the party charged, can make ¢hat 
crime which the law does not regard as crime. No man can 
be indicted upon his mere assent that less shall be regarded as 
constituting an offence in his particular case, than is required in 
all similar cases. If, therefore, it were stated, in this indictment, 
that the justice had agreed to accept and the prosecutor had 
paid a less sum than the fee bill fixes, there would certainly be 
no indictable offence set out. Nor is it sufficient, to bring him 
within the danger of the statute, that the justice, either from 
ignorance, mistake or even design, required and received from 
the party demanding, a smaller amount than he is, by law, enti- 
tled to receive. Suppose for a moment, the averment to be, 
that the justice had agreed without any fee tendered or paid, to 
furnish a certified copy, in consequence of which the party had 
neglected or omitted to make the legal tender; would the sub- 
sequent refusal be an indictable offence? It can hardly, I think, 
be so pretended. And yet this would not present any stronger 
case against the idea of an indictment, than an agreement to 
receive, or a demand and receipt of a sum less than the legal 
sum. The fee bill fixes the amount absolutely, and the party 
can be at no loss for the sum to be tendered or paid. It is his 
duty, therefore, if he intends to insist upon his demand in view 
of the provisions of the statute and in reference to its penalties, 
to put his case under its protection by a strict compliance with 
the requirements of the law, irrespective of the blunders or 
sinister designs of the magistrate. He must take care that all 
has been done on his part which the law contemplates to be 
done, before he can claim that the justice is in any default. 
Even in civil actions this is the rule; @ fortiori, it is so in crimi- 
nal proceedings of a highly penal nature, such as this is. It is 








— 


a 
a 

















eR 








Moore v. Risden. 429 


true that in this case, on the trial, payment of the legal fee by 
the prosecutor was proved. But this isnot enough. The ques- 
tion now is, is there an indictable offence stated? and not whe- 
ther the evidence as delivered in the trial, would have supported 
such a statement. It is the right of every one charged with an 
offence, to have it set out in all the various circumstances which 
constitute it, without which he cannot be legally convicted. 
Now we have seen that the omission to aver any tender, is fatal 
to the indictment: but an insufficient and defective averment is 
as Vicious as the total absence of one, if it does not amount to a 
positive assertion of an essential fact. It has been shown that 
the payment of less than the legal fee, though required and re- 
ceived by the justice in full, is insuflicient; and here is no direct 
averment beyond this. Looking to the indictment alone, as on 
this motion we are bound to do, we can only conjecture that as 
great or a greater sum of money was demanded and received, 
than the fee bill fixes, but such a conjecture is not admissible in 
aid of a defective indictment. 

For the second reason filed, therefore, the judgment must be 
arrested. This determination renders it unnecessary to consider 
the other reason in arrest of judgment, or the reasons for a new 
trial, which are overruled. 


EIA LLLP 


IN THE COMMON PLEAS OF PHILADELPHIA 
COUNTY. 


MOORE UV. RISDEN. 


1. An attachment to levy debts, &c., is an execution, and the 10th sect. of the act 
of 20th March, 1810, which provides that no fieri facias shall be issued on the 
transcript of a justice’s judgment filed in the C. P. until an execution has been 
issued, &c., by the justice, extends to an attachment to levy debts, &c., under 
act of 16th June, 1836, Purd. 415. 


In this case, a transcript of a judgment before a justice had 
been filed in the court of common pleas, and before any certi- 
ficate had been produced to the prothonotary from the justice, 
Stating that an execution had issued to the constable, and been 
returned no goods, &c., the plaintiff sued out of the common 
pleas an attachment, and attached a debt due to the defendant 
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by the garnishee therein named; upon this, the defendant took 
a rule to show cause why this attachment should not be set 
aside, 

J. F. Johnston for plaintiffs, argued that the act of 1810 
(Purd. 630), only prohibited the issuing of a fi. fa., which 
without doubt an attachment was not. Per King, president: 
But we must construe the words of the act according to its 
reason and spirit. “Terms of art, or technical terms, must 
be taken according to the acceptation of the learned in each art, 
trade, or science.” 1 Blk. Com. 60. A fi. fa. is a technical 
term of well known signification, and if so taken does not 
include an attachment. “The most effectual way of discover- 
ing the true meaning of a law, when the words are dubious, is 
by considering the reason and spirit of it,” &c. 1 Bik. Com. 
61. But here the words fieri facias are not dubious, and 
therefore this rule is not to be resorted to. 


W. P. Foulke for defendant, was stopped by the court. 


Kine, president: The argument of the plaintiff’s counsel is 
an exemplification of the maxim, gui heret in litera heret in 
cortice. The obvious intention of the legislature was to prevent 
any execution from being issued out of the common pleas, until 
there was no personal property to be found on an execution 
issued by a justice, and any other construction of the act would 
produce great hardship, as a defendant might be burdened by 
the costs of the court and sheriff, although the defendant had 
an amount of personal property more than sufficient to have 
satisfied the judgment. 2ttachment quashed. 


Judges Camrsect and Paxsons concurred. 


SAME Uv. SAME. 


1. It is error for an alderman to issue an alias execution on a transcript of a judg- 
ment of another alderman, if the transcript does not show the first to have been 


returned. 


In this case, it also appeared that on the judgment rendered 
by the magistrate, an execution had issued and been duly re- 
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turned by the constable, and so entered on the justice’s docket; 
after which the justice, whose term of office had in the mean 
time expired, gave the plaintiff a transcript, in which however 
by mistake he omitted to state the refurn to the execution: 
upon this transcript an alias execution was issued by another 
magistrate, and thereupon a certiorari issued, &c. 

It was shown to the court that the first execution had actually 
been returned, and so entered on the docket, and that it was by 
mistake that the note of the return had been omitted in the 
transcript, and leave was also asked to have the transcript 
amended. 


Parsons J.: Whatever may have been the fact, the second 
magistrate erred in issuing an execution on a transcript, by 
which it did not appear that the one before issued had been 
returned. Leave to amend refused, and execution set aside. 


Judges Kine and Campse tt concurred. 


HOWELL U. COZENS. 


}, Where bail for stay of execution, in a suit before a justice of the peace, reside 
in another county or city, the sci. fa. against such bail must be issued by an 
alderman or justice having jurisdiction within the city or county where the bail 
himself resides. 


These were two writs of certiorari, to remove the proceed- 
ings in the above case, one thereof directed to Richard Palmer 
esq., a justice of the peace for the county, and the other to John 
Douglass esq., one of the aldermen of the city. 

The record returned by esquire Palmer showed that a sei. fa. 
against Cozens, the bail in the original action, was issued by 
him on the 11th, returnable on the 21st April, 1818, at 9 o’clock 
A. M., and was returned “ nihil”? An alias sci. fa. issued on 
the 22d April, returnable on the 2d May, which was also 
returned “nihil”? Judgment was thereupon entered by the 
justice for the plaintiff, for $ 94 20, and costs. 
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A transcript of the judgment of the justice, so obtained, was 
removed to the city, and an execution was issued upon it by 
alderman Douglass, without any process having been issued 
by him. 

To the records returned, three exceptions were filed. The 
ease was determined upon the third exception, which is as fol- 
lows: “ That the defendant, when he became bail in the original 
action, resided in the city and continued to do so, when the 
writs of sei. fa. issued against him from the oflice of Richard 
Palmer esq.—yet there was no service thereof made upon, nor 
attempt to serve the same, nor did the constable leave any copy 
of process at his dwelling, nor had the said Cozens any know- 
ledge of the judgment entered against him on the said writ of 


sei. fa.” 


The case was argued by S. Shoemaker for the defendant, 
and Kittera for the plaintiff. 


By the court: Rusu, president. A justice of the peace hav- 
ing, in civi/ cases, no power or authority-but what is given to 
him by statute, and there being no law that warrants his issuing 
the two writs of sci. fa. against the bail, dwelling in another 
county, it is the opinion of the court that the proceedings in 
both these cases be reversed. The correct mode is to take a 
transcript of the record to an alderman or justice, exercising 
jurisdiction within the city or county where the bail himself 
resides. 


See law 20th March, 1810, sect. 17. 








